








THE ALBANY LAW JOURNAL. 


97 











THe ALBANY LAW JOURNAL 


A Monthly Record of the Law and the Lawyers 


Published by THE ALBANY Law JOURNAL COMPANY, Albany, 
N.Y. Chas. J. Haiies, Pres. and Secy. 








Contributions, items of news about courts, judges and law 
yers’ queries or comments, criticisms on various law ques 
tions, addresses on legal topics, or discussions on questions of 
timely interest, are solicited from members of the bar and 


> those interested in legal proceedings. 


Par eae 


ourt 
tali- 
mpt 
acks 


rree- 
t in 
nte- 

the 
rews 
the 
nish 
tual 


} irally 











All communications intended for the Editor should be ad- 
dressed simply to the Editor of the ALBANY Law JOURNAL. 
All letters relating to advertisements, subscriptions or other 
pusiness matters should be addressed to THE ALBANY Law 


> jouRNAL COMPANY. 





Subscription price, Three Dollars per annum, in advance 


Single number, Twenty-five Cents. 





ALBANY, N. Y., APRIL, 1908 








Current Topics. 


The valuable article by Mr, Albert 5. Os- 
born, of Rochester, N. Y., on the subject 
of Typewriting as Evidence, which orig- 
appeared in THe ArpBany Law 
JourNAL, and which has been several times 
reprinted, is now published in pamphlet 
form with many interesting illustrations, and 
those interested in this subject, and especially 
those who have occasion to investigate “ dis- 
puted ” typewriting, will do well to send for 
acopy of the pamphlet. 


‘ 


In the ease of the New York Life Insur- 
ance Company v. Chittenden, a most unusual 
insurance question was decided. The case 
is reported in 112 Northwestern Reporter, 
96. A person holding policies of insurance 
with the plaintiff company disappeared and 
was not heard of for several years thereafter. 
After seven years had elapsed an adminis- 
trator was appointed, who threatened to 
bring suit on the policies unless they were 
paid. Subsequently, after the policies had 
been paid, the missing person reappeared. 
The plaintiff brought an action against the 
administrator to recover the proeceds of the 
policy. The court held the decision to be 
res adjudicata on the question of the death 
of the insured and the liability of the de- 
fendant. 





Is it ever illegal to use one’s own name? 
That question seems to have been raised in 
the case of The International Silverware 
Company v. Rogers (N. J. Errors and Ap- 
peals), 67 Atlantic Reporter, 105. This 
was an action brought to restrain defendant 
from stamping his own name upon his wares. 
Plaintiffs were the successors of the original 
Roger Bros., silverware manufacturers. The 
defendant was engaged in the same business. 
The court granted an injunction unless the 
defendant should thereafter stamp on his 
goods: “ Not the original Rogers,” or “ Not 
connected with the original Rogers.” 


As a sample of the legal and judicial esti- 
mate of the domestic dog, the following from 
the opinion of Judge Hart, of the California 
Court of Appeals, in the case of Ex parte 
Ackerman, 91 Pacific Reporter, 429, is well 
worth reading: “ Even those dogs having the 
good fortune to have received the fullest 
measure of civilizing care, nursing, petting 
and general disciplinary domestication, from 
puphood to the danger point of maturity, 
have not had the instinets of savagery inher- 
ited from their distinguished ancestral rela- 
tive and implacable enemy of the human race, 
the wolf, so mollified as to rendcr them alto- 
gether disposed to maintain uniformly peace- 
ful relations with the human family.” All 
of which is perfectly true, and shows Judge 
Hart to be a philosopher as well as a jurist. 


A law was enacted in Wisconsin providing 
that any one paying for a double berth in a 
sleeping car should have the right to direct 
whether the upper berth should be open or 
closed unless actually oceupied. In State v. 
Redmon, 114 Northwestern Reporter, 137, it 
was held by the Wisconsin Supreme Court 
not to be a valid exercise of police power, and 
unconstitutional, as its operation was made 
Cependent on the wills of the occupants of 
lower berths. 


In Macon Grocery Co. v. Beach, 156 Fed- 
eral Reporter, 1009, Judge Speer of the 
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United States District Court of Georgia had 
occasion to comment upon an alleged prefer- 
ence made by a bankrupt. His liabilities 
were over $13,000. The account paid con- 
sisted of lemonade, soda water, Coca Cola, a 
bar of soap, and a dressed doll. Says the 
eourt: “ The soda water and lemonade, to 
the value of 50 cents, with which Beach al- 
lays the thirst proper to his clime, were inc x- 
pensive refreshments, as innocuous as the 
‘eup which cheers, but not incbriates.’ 
More debatable is the effect of Coca Cola. 
But his ‘purchase of this mysterious elixir 
amounted to only 5 cents. The bar of soap, 
worth 5 cents, is without the pale of judicial 
discussion. It is true there was a dressed 
doll, the price of which was more extrava- 
gant. This was $2.15. Beach testifies that 
it was ‘ for a present.’ The evidence fails to 
disclose upon whom this marvel of art and 
fashionable millinery was bestowed. It, 
however, appears that Beach is a bachelor 

‘old bachelor, we may presume—and per- 
haps the dressed doll made happy the heart 
of some tiny maiden, whose lovely face and 
graceful form brought back to the veteran 


and hapless heart of the alleged bankrupt the 
memory of features which ‘love used to 
wear,’ in the words of Ossian, ‘sweet and 
sad to the soul, like the memory of joys that 


are gone.’ ” 


Talk about Lawson and “ Frenzied Fi- 
nance!” A cereal company out in Michigan 
seems to have gone the limit. A corporation 
was organized with a capital of $500,000 al- 
leged to be fully paid up. It appeared that 
it consisted of $2 cash and a breakfast food 
fermula of the supposed value of $499,998. 
A portion of the stock was sold, and the pro- 
eceds turned into the firm. The corporation 
was adjudged a bankrupt, and the trustce 
brought action against the stockholders to en- 
force contribution for payment of creditors. 
A demurrer to the complaint was overrule: ; 
the Michigan Supreme Court intimating that 
payment for stock should have becn by prop- 





erty of substantial value. It is reported as 
Wood v. Sloman, 114 Northwestern Ke 
porter, 317. 


70: 





Police Power. 
LEGISLATION REQUIRING PERSONS PRACTICING Bug, 
NESS OF UNDERTAKING TO BE LICENSED Hep 
UNCONSTITUTIONAL, 


CoURT OF SPECIAL SESSIONS, 
First Division of the City of New York. 
March, 1908. 


THE PEOPLE OF THE STATE OF New YorK vy. MICHARL 


T. HEFFERNAN. 


Before Hons. WILLARD H. OLMSTED, WILLIAM E. 
Wyatr and JosepH M. DrvuEL, JJ. 

Wm. Travers Jerome, district attorney, for the 
People; Benjamin Patterson for the defendant. 

OLMSTED, J.—Demurrer is interposed to the infor- 
mation herein which charges that on the 26th day of 
September, 1907, in the county of New York, the de 
fendant did unlawfully “ transact, practice and hold 
himself out as transacting and practicing the busi- 
ness and practice of undertaking and embalming a dead 
human body, to wit, the dead human body of Urehel- 
mina Gettner, a license not having theretofore been 
issued as prescribed by law to the said Michael T. 
Heffernan so to do, against the form of the statute 
in such case made and provided.” 

The statute invoked in this prosecution is chapter 
555 of the Laws of 1898, as amended by chapter 498 
of the Laws of 1904, and further amended by chapter 
572 of the Laws of 1905. The act of 1898 provides 
for the licensing, after examination, of persons who 
desire to practice or engage in the calling of em- 
balmers and regulates the practice of embalming. 
In section 2 of the act it is directed that the board 
of examining embalmers provided for by the aet 
shall “seeure from five well known physicians of 
this State their opinions as to what conetitutes the 
best tests for determining whether life is extinet, and 
upon their report the board of embalmers shall pre- 
seribe the using of such tests before embalming a3 
they may deem necessary, and all persons thereafter 
embalming the dead shall apply such tests prescribed 
before injecting fluid into any body.” 

Chapter 498 of the Laws of 1904 added a section 
to the act of 1898, which provides as follows: 

“ Section 6a. Any person engaged in the business of 
undertaking at the time of the passage of this act, 
and holding an embalmer’s license issued as provided 
in the act hereby amended, or engaged in such busi- 
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ness with a licensed embalmer, and who shall desire 
to continue in such business, shall, on or before 
January 1, 1905, make an application to the State 
board of embalming examiners for a license to prac- 
tice undertaking. From and after the passage of 
this act a person not already engaged in the business 
of undertaking shall not engage in such business un- 
less he shall have been duly licensed as an embalmer 
and shall have been employed as an assistant to a 
licensed undertaker continuously for a period of at 
least three years ‘i 

The act further provides that in case of a firm at 
least one of the partners, or in the case of a corpora- 
tion its managing officer, shall be a licensed under- 
taker. To practice undertaking or to hold one’s self 
out as practicing undertaking unless licensed as the 
act provides is declared a misdemeanor. The act of 
1905 extends the time for the registration of quali- 
fied undertakers to September 1, 1905, and adds the 
further restriction that all members of a firm en- 
gaged in practicing undertaking must be licensed 
undertakers. The contention of the defendant is that 
these acts of the Legislature are violative of section 
6 of Article 1 of the State Constitution, as well as the 
Fourteenth Amendment of the Constitution of the 
United States, and are in no sense a proper exercise 
of the police powers of the State. 

The Legislature first required the examination, 
licensing and registration of embalmers. The next 
step created the legislative assumption that embalm- 
ing is a necessary corollary of the business of the 
undertaker and required that undertakers be exam- 
ined, licensed and registered. In effecting this result 
the Legislature, both in the act of 1904 and 1905 
legislated for a class to the extent practically of 
creating a monopoly of a lawful employment, a right 
to engage in which is accorded to any citizen of the 
State (Matter of Jacobs, 98 N. Y. 98). This was 
done by the provision that only an undertaker hold- 
ing an embalmer’s license, or one who had been em- 
ployed as an assistant to a licensed undertaker 
continuously for a period of at least three years, 
could engage in the business. The act making this 
provision took effect April 29, 1904. Until that day 
there could have been no licensed undertakers in the 
State, so that for a period of three years thereafter 
only licensed embalmers were permitted by law to 
act as undertakers. The proyision in the act of 1905 
that all members of a firm engaged in the Wusiness of 
undertaking should be licensed undertakers is identi- 
cal with the provision of the Master Plumbers’ Law, 
which was declared unconstitutional by the Court of 
Appeals in Schnaier v. Navarre Hotel & Improvement 
Co., 182 N. Y. 88. 

The real reason for this legislation is not to be 
found in the suggestion of necessity, but in a too 
prevalent disposition to effect a change in the sim- 
plicity of our form of government with its three co- 





ordinate branches and _ substitute bureaucracy, 
whereby the financial burden of the taxpayers has 
been rapidly increased with little or no compensatory 
benefit. 

Through legislative enactments the State may exer- 
cise its police power in the interest of the safety, 
health, morals and general welfare of the public. 
Some of these enumerated terms are corelated, and 
all may be well included in the phrase “ general wei- 
fare,” for although the exercise of the police power 
has been declared constitutional when undertaken 
apparently in the interest of a class (Holden v. 
Hardy, 169 U. 8. 366), the ultimate object is the gen- 
eral welfare. The exercise of the power in such cases, 
however, is jealously guarded by the Supreme Court 
of the United States, which in Lochner v. New York, 
198 U. 8. 54, refers to Holden v. Hardy and similar 
cases as “border ones.” The rule may therefore be 
tersely stated as this: To warrant the exercise of 
the police power of the State the necessity for such 
exercise must exist, and its relation to the safety, 
health, morals or general welfare of the public should 
be so apparent that an enlightened judiciary may 
take cognizance of its existence. 

Legislative asservation that necessity exists there- 
for cannot breathe constitutional life into any enact- 
ment. Nor would the possibility of one being buried 
alive out of the many thousands who die yearly of 
itself justify the exertion of the police power to regu- 
late a common vocation. 

The sponsors for this legislation, realizing that its 
direct enactment would show no necessity or import- 
ant or material benefit to the public, sought for some 
excuse, and found it in the declaration that some per- 
son supposedly dead was in danger of being killed by 
the embalming process. 

A statute is not law because it is labelled such. 
The law of the State is that which reflects the cus- 
toms and tends to promote the happiness and well 
being, individually and collectively, of the people of 
the State. The rights and liberties of individuals or 
of a class may be infringed by legislative enactment; 
they may be subordinated Yo the rights of the general 
public by police regulation, but this may not be done 
arbitrarily. 

The suggestion of premature burial contained in 
the statute of 1898 is certainly futile so far as it 
attempts to establish the necessity for the subsequent 
legislation affecting the business of undertaking. So 
far from the danger of burial alive being a general 
one, it is a matter of common knowledge that cases 
of so-called suspended animation are exceedingly 


limited, and the history of the case must place a 


competent physician on his guard to avoid issuing a 
certificate of death until all known tests have been 
exhausted. The present state of medical science gives 
almost absolute guaranty that there is not the slight- 
est danger to life from this source. 
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Embalming is not a general custom; it is in no 
sense obligatory; has no relation to the business of 
the undertaker unless he offers his services to per- 
form that special preparation. Should it be desired, 
a professional embalmer can be employed who then 
can turn the body over to the funeral director. So 
that even if the constitutionality of the act provid- 
ing for the examining and licensing of embalmers is 
upheld, the mere act of superintending the ceremonies 
of burial could not be included. One step further and 
the undertaker may be required to buy shroud and 
coflin from a merchant licensed to deal therein. 

The etymology of the word undertaker, as applied 
to the funeral director, is very simple. He 
who undertakes to do a certain thing, a volunteer 
(Stand. Dict.) in the preparation of a dead body for 
burial and the supervision of the ceremonies attend- 
ant on the funeral and interment. It is natural that 
such designation should be given to a funeral director 
when it is remembered that undertaking, so called, 
has but recently (and that in the more populous 


is one 


communities) attained to the dignity of a business or 
In loealities remote from the cities and 
larger villages the undertaker to-day is the “ volun 
teer ” member of the community recognized as having 
peculiar aptitude in the preparation of bodies for 
burial and the direction of funeral arrangements. 


profession. 


If this legislation must be sustained the profes- 
sional undertaker would displace the “ volunteer,” 
and force all families in the country, at enormous 
expense, to go to some distant city for an undertaker 
who is a licensed embalmer. 

The acts on which this prosecution is based are 
plainly violative of the constitutional guarantees of 
liberty, as well as being class legislation of the gross- 
est sort, and are wholly within the decision in 
Schnaier v. Navarre Hotel & Imp. Co., 182 N. Y. 88. 


The demurrer is allowed. All concur. 





:@s 


Discharge of Persons Acquitted on the 


Ground of*Insanity. 


Section 454 of the Code of Criminal Procedure 
provides that when a defendant is acquitted on the 
ground of insanity that fact must be stated by the 
jury with their verdict, and the court thereupon, if 
they deem the discharge of the defendant dangerous 
to publie peace or safety, must order him committed 
to the State lunatie asylum “ until he becomes sane.” 
There is a widespread sentiment in which many mem- 
bers of the bar concur that the law on this subject 
should be made much more definite and substantially 
protective of the public. Within the past few years 
several persons who had been acquitted on the ground 
of insanity of what if they had been sane would have 
been most atrocious crimes of violence, have been 





discharged, either at the conclusion of their trials 
or shortly thereafter, from the State asylum. Such 
practices have not unjustly brought the defense of 
insanity under grave suspicion. 

Section 74 of the Insanity Law gives to the super. 
intendent of a State hospital, acting merely upon his 
own opinion and judgment, the right to discharge 
patients who have recovered, “except one held upon 
an order of a court or judge having criminal juris. 
diction in an action or proceeding arising out of q 
criminal offense.” 

Section 73 of the Insanity Law entitles to a writ 


“ 


of habeas corpus “any one in custody as an insane 


person, . . . upona proper application being made 
by him or some friend in his behalf.” A certain in- 
quiry as to the medical history and the present 
mental condition of the insane person is prescribed 
upon the return of the writ, and if this proceeding 


were rigorously administered, giving the publie and 


not the alleged insane person the benefit of every 


doubt, it may be that adverse criticism would less 
frequently be heard. It is commonly believed, how- 
ever, that the investigation as to a person then ap- 
is the 
general impression that many persons have escaped 
conviction on the subterfuge of insanity to be turned 


parently sane is apt to be perfunctory. It 


loose, practically as a matter of course, within a few 
weeks or months. 

In the first place a more serious sense of official 
responsibility should be felt in considering applica- 
tions for discharge of persons who have been oe- 
quitted of crime on the 


ground of insanity. See: 


ondly, we believe that an arbitrary period of contine- 
ment in an asylum—say of at least three years— 
all During 
that term they would be under observation, and some 
opportunity would be afforded for an intelligent prog: 
nosis. 


should be prescribed for such persons. 


If a person has been eccentrie or peculiar all 
his life he should be kept under surveillance suffi- 
ciently long to judge of the probability of a recur- 
rence of his murderous impulse. If the insane fit 
“ame out of a clear sky to one who had always been 
normal before, and had been normal since, there is 
ali the more reason for an extended period of inspec- 
tion, because, as his insanity or alleged insanity is 
not referable to ordinary rules, it is impossible to 
theorize about his mental future. The fact that a 
provision for an inevitable period of confinement 
would act as a deterrent to homicide, in reliance upon 
the “ unwritten law” and simulated insanity, is in- 
cidentally a strong argument in its favor. 


In view of the probability of the recurrence of in 
sanity in the majority of persons once so affiicted, it 
would seem a legitimate invasion of individual lib 
erty, under the police power, for public safety, to 
confine a person who has proved himself dangerously 
insane during a sufficient term for systematic ob- 
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servation and for demonstration of his cure. If, 
however, this theory of procedure should be deemed 
constitutionally objectionable, section 454 of the Code 
of Criminal Procedure could be amended so as to 
provide that all persons performing acts of crime 
shall be found guilty, that the jury, if they deem a 
defendant was insane, shall state such fact, and that 
he shall thereupon be sentenced to confinement in the 
State lunatic asylum for at least three years, and 
thereafter until his recovery of sanity shall have been 
determined by a judicial proceeding. Under the law 
and practice of England, since the passage of the act 
of 1883, a defendant may be found guilty, although 
also found to be insane, in which latter event he is 
kept in custody as a criminal lunatic “ in such place 
and in such manner as the court shall direct till Her 
Majesty’s pleasure shall be known.” In practically 
administering this statute a person eseaping the 
penalty that would be visited on a sane man is 
treated as presumptively a proper subject for future 
restraint. 

In his admirable charge to the jury in the Thaw 
case Justice Dowling gave as much latitude as was 
possible for finding the defendant insane on the score 
of uncontrollable impulse, while keeping within the 
statutory test of insanity laid down in section 21 of 
the Penal Code. Nevertheless, we believe that the 
jury, thus instructed on * legal insanity,” practically 
disregarded that theory and acquitted because of 
“medical insanity.” We have frequently expressed 
the opinion that the test of insanity obtaining in this 
State is unscientific and inadequate and ought to be 
discarded. The distinction between “ legal insanity ” 
and “ medical insanity ” is itself an absurd anomaly, 
whose recognition in practice, however, is inevitable 
by reason of the backward condition of the law and 
the fact that a jury will not convict a man whom 
they really believe insane. 

The conflict between law and medical science ren- 
ders the trial of cases involving insanity a groping 
in the dark on the part of the court and counsel, and 
also adds greatly to the conflict and confusion of ex- 
pert evidence. It is believed that ultimately the law 
of insanity will have to be amended in New York as 
it has been in other jurisdictions. It is, however, a 
prerequisite of any movement for revision to diminish 
as far as possible the opportunities for abuse of the 
defense of insanity. The feeling is so general that 
that plea is so often successfully used for cheating 
justice—as evidenced by the prompt discharge of per- 
sons after acquittal—that there is a reluctance to 
interfere with the strict terms of the present law. 
The immediate duty is to awaken public sentiment 
and procure legislation insuring that insane criminals 
shall be treated as continuing insane until their re- 
covery is very clearly made to appear.—N. Y. Law 
Journal, 





The Historical Interpretation of “Law” in 
Relation to Its Certainty. 


y THropore ScurRoeper, 60 East 


a 59th Street, New 
York City. 


As I view history, the evolution of organized gov- 
in its relation to 
laws which are penal in character, is clearly divided 
The first of 
these manifests itself in the effort to restrain auto- 


ernment toward liberty, especially 
into three general classes of tendency. 


cratic sovereigns and their minions, in the arbitrari- 
ness of their power to punish, by subjecting their 
wills and penalties to the authority of prior known 
rues, or laws. The second step in this evolution 
toward liberty is to curtail the authority of the law 
making power as to the manner of its exercise, so 
that it may not, even under the forms of law, violate 
that natural justice which requires uniformity of 
the law in its application, to all those who in the 
nature of things are similarly situated, which uni- 
’ is 
The 
third tendency is marked by the curtailment of the 
legislative power as to subject matter so as to con- 


formity of course is impossible unless the “ law’ 
certain in the definition of what is prohibited. 


serve a larger human liberty by excluding certain 
conduct; and progressively an increasing quantum 
thereof, from all possible governmental regulation, 
This 
should later limit legislation to the prohibition of 


even by general, uniform and certain laws. 


only such conduct as in the nature of things neces- 
sarily involves an invasion of the liberty of another, 
to his material and ascertainable injury. I have no 
doubt it was such a government, of limited power to 
regulate human affairs, that the framers of American 
constitutions intended to establish. 

The first stage of the evolution above indicated we 
generally term a lawless government of men, in con- 
tradistinction to a government by men according to 
government is always despotic and 
arbitrary, although it may at times be a relatively 
benevolent despotism. 


law, and such a 


The second stage means a 
government by men according to prior established 
rules, which rules may be as invasive and unjust as 
the legislative power sees fit to make them. This 
condition is aptly described as tyranny by the law, 
of which we find many examples all around us. The 
third stage, wherein the legislative power is limited 
to the suppression of acts which are necessarily, 
directly and immediately invasive, is aptly termed 
liberty under law. Our present stage of evolution, 
so far as the leaders of thought are concerned, is 
probably to be located near the beginnings of this 
third stage, and in the course of a few thousands of 
vears we may attain to something, approximating 
real liberty under the law, and in another million of 
years, we may attain to the anarchist ideal, which 
is liberty without law, made possible because.no one 





102 THE ALBANY 


LAW JOURNAL. 











has the inclination to invade his neighbor, and all 
are agreed as to what constitutes an invasion. The 
great mass of Americans, and humans generally, are 
now in that stage of their development which com- 
pels a love of tyranny under the form of law, a 
tyranny tempered only by the discretion of the 
ignorant, such as know nothing of liberty in the 
sense of an acknowledged claim of right, to be exempt 
from authority. 

Upon the questions as to what are all the essentials 
of law, and what are the limits of liberty we still 
have in the main, very crude thinking, and perhaps, 
still more crude efforts toward generalizations. So 
far as my investigations have informed me, no court 
has had the confident clarity of vision, to even at- 
tempt the formulation of a comprehensive general 
statement as to the limits of liberty and govern- 
mental control. This of course means that our 
judges are still in that early stage of their intel- 
lectual development wherein this brand of the law 
has not become a science. However it is a most de- 
plorable state of mind which too often impels courts 
to confess to the permanent intellectual bankruptcy 
of the judiciary, by asserting that such definitive 
generalizations are impossible. 

In the present essay I am going to deal only with 
the one element of law which imperatively demands 
certainty in the penal statutes. In the Central Law 
Journal, Jan. 3rd, 1908, I dealt with the require- 
ments of certainty as applied to one class of erimes. 
In the Am. Law Review for June, 1908, T evolve a 
declaration as to the meaning of “ Law,” inter- 
preted from the scientific viewpoint. The present 
purpose is to inquire into the historical verdict as 
to the reasons which make law a necessity and espe- 
cially the verdict of all lovers of liberty as to the 
degree of certainty required to make a penal stat- 
ute the law, and its enforcement “due process of 
law.” The method will be to exhibit the facts and 
the authoritative declarations concerning this ques- 
tion as these appear in our juridicial history. This 
fragmentary material, often includes very crude 
statements of imperfectly conceived principles, as 
well as mere empirical generalizations, but out of it 
we can erect a rational generalization, and this will 
be done so far as is necessary to determine the de- 
gree of certainty in the law, as the same is formu- 
lated in penal statutes. 

T confess that it seems to me as though men 
claiming to be learned in the law should be presumed 
to know all that follows, and yet it is self-evident 
that they do not. I say self-evident, because the fact 
is notorious that among the many uncertain crim- 
inal statutes those only which are directed against 
“obscene, indecent, filthy or disgusting” literature 
and art, which words are as vague as a London fog 

(see “Varieties of Official Modesty,” in American 


Journal of Eugenics, Dec., 1907; “ What is Crim 
inally ‘ Obscene,’” Albany Law Journal, July, 1906; 
“Legal Obscenity and Sexual Psychology,” Medico. 
Legal Journal, Deg., 1907, et seq.; “ Freedom of the 
Press and ‘Obscene’ Literature,” published by the 
Free Speech 120 New 
York City. See also “ Uncertainty and Due Process 
> in Central Law Journal, Jan. 3, 1908), have 
resulted in over 5,000 persons being deprived of life, 
liberty and property, and yet it seems hardly to have 
occurred to any one connected with these cases to 
question the constitutionality of those laws because 
of their uncertainty. Such facts, and 
equally vague statutes and municipal ordinances 
which are continually being enforced, without having 
their constitutionality questioned, demonstrate that 
the intelligence of the profession in general has not 
yet risen to the point where there is any need to 
apologize for attempting to enlighten its members 
concerning the constitutional requirement of cer- 
tainty in penal statutes. 
EARLY WRITERS ON THE NECESSITY OF LAW. 

John Adams, in “A Defense of the Constitution 
and Government of the United States,” defends at 
some length the proposition that even under laws, 
to which all are equally subject, the majority may 
oppress the minority. In this connection he specu 
lates about the meaning and limits of liberty, in the 
course of which discussion he quotes from numerous 
old authors about the necessity of a government ace- 
cording to law, to prevent the tyranny of arbitrary 
punishments by the magistrate. T will now con 
dense some of Mr. Adams’ quotations and_ specula- 
tions, asking the reader as he scans the following 
quotations concerning the for having 
princes and judges, govern according to law, always 
to bear in mind the essential nature of the law, in 
contradistinetion to arbitrary edicts. 

“Tt is weakness rather than wickedness 
renders men unfit to be trusted with unlimited 
Junius says: ‘ Laws are intended, not 
to trust to what men will do, but to guard against 
what they may do.’” “ Aristotle says, that ‘A gov- 
ernment where the laws alone should prevail, would 
be the kingdom of God.’ This indeed shows that this 
great. philosopher had much admiration of such a 
government. 

* Aristotle 
is law, 


League, Lexington avenue, 


of Law’ 


numerous 


necessity 


which 


power 


says too, in 


and it is 


another place, ‘ Order 
that law should 
govern, than any one of the citizens; upon the same 


more proper 


principle, if it is advantageous to place the supreme 
power in some particular persons, they should be 
appointed to be only guardians and the servants of 


the laws.’ These two are very just sentiments, but 
not a formal definition of liberty. Livy, too, speaks 


of happy, prosperous, and glorious times, when 





‘Imperia legum potentiora fuerant quam hominum’ 
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But he nowhere says that liberty consists in being 
Sidney says, 


subject only to the legum imperio. 


‘No sedition was hurtful to Rome, until, through 
their prosperity, some men gained a power above the 
jaws. In another place he tells us, too, from Livy, 
that some, whose ambition and avarice were impa- 
tient of restraint, complained that ‘leges rem fur- 
dam esse, inexorabilem, falubriorem inopi quam po- 
tenti’ And in another, that ‘no government was 
thought to be well constituted, unless the laws pre- 
But he has 


nowhere defined liberty to be subjection to the laws 


yailed against the commands of men.’ 
only. Harrington says, Government de jure, or ac- 
cording to ancient prudence, is an art, whereby a civil 
society of men is instituted and preserved upon the 
foundation of common interest, or, to follow Aris- 
totle and Livy, it is an empire of laws and not of 
men. And government, to define it according to 
modern prudence, or de facto, is an art, by which 
some man, or some few men, subject a city or a 
nation, and rule it according to his or their private 
interest, which, because the laws in such cases are 
made according to the interest of a man, or a few 
families, may be said to be the empire of man, and 
not of laws. Sidney says, ‘ Liberty consists solely 
in an independency on [of] the will of another, and, 
by a slave, we understand a man who can neither 
dispose of his person or goods, but enjoys all at the 
will of his master.” And again, ‘ As liberty consists 
only in being subject to no man’s will, and nothing 
denotes a slave, but dependence upon the will of 
another; if there be no other law in a kingdom but 
the will of a prince [or of the judiciary], there is 
no such thing as liberty.’” ‘A Defense of the Con- 
stitution,” ete., Letter XXVI, in Vol. 1. 

It appears sufficiently evident from these 
contentions for liberty that the necessity for statutes 
in criminal eases arises out of the necessity for 


past 


strengthening the weakness and curbing the passions 
of judges, who, according to all experience and while 
remaining human, cannot be safely trusted with ar 
bitrary power to determine what shall be punishable. 
Since such are the reasons uniformly assigned by the 
older philosophers for their insistence upon subject- 
ing the will of judges to the law, it follows that 
criminal statutes fall short of satisfying the demand 
for law, if by their uncertainty they compel, or per- 
mit, judges to exercise a diseretion in framing tests 
of criminality, such as are not specifically written 
into the very words of the Penal Code. Tet 
briefly trace these same influences in the origin of 
Magna Charta and the English conception of “ the 
law of the land.” This of course is restated, without 
hing altered, in our American constitutional guar- 
antee of “due process of law.” A little farther on 
we will consider the later unfoldment of the judicial 
interpretation of “ law.” 


us now 





MAGNA CHARTA AND “ THE LAW OF THE LAND.” 


The ancient prohibition against an infliction of 
penalties “ without due process of law,” or, what 
usually amounts to the same thing, those inflicted 
under “ ex post facto laws,” or for mere constructive 
injuries, or crimes, was the most essential and funda- 
mental guarantee of an Englishman’s liberty. 

King John, we are told, filled his coffers by con- 
fiscation and cruel extortions. He invited dignitaries 
to London, then declared them prisoners until they 
should pay large fines. These penalties were not in- 
flicted for offenses against any general or prior 
known laws, such that with certainty could have 
informed the citizens in advance that their conduct 
was illegal, or warn them of the penalty thereof. 
‘Liberty of all kinds was vendible in the reign of 
John” precisely because there was no law, in the 
sense of general rules with undoubted certainty of 
meaning, to define the limits of liberty or furnish a 
refuge of defense for the citizens in the exercise of 
his liberty, or to curtail the arbitrary power of a 
tyrant king or his judiciary. 

To prevent this lawlessness of official power, as 
exemplified in the arbitrary infliction of penalties, 
the barons by force exacted the Magna Charta. In 
that document, as confirmed by Henry the II] and 
Kdward the I, we find it stated that “ No free-man 
shall be taken or imprisoned or dissiezed of his 
freehold or liberties, . . . but by lawful judgment 
(Chap. 29, 
If read in the light of the his- 
torical faets which brought this into being, it is 


of his peers or by the law of the land.” 
Magna Charta.) 


manifest that the primal purpose of all this was tiat 
no man might be deprived of his property or liberty, 
or be tricked into criminality, by any unknown or un- 
certain not warn him in ad- 
vance, and with unerring certainty, that his conduct 
was prohibited. 


rules, such as would 


The Magna Charta required only that criminal 
It did not 
yet by its strict letter prevent their being made so 


statutes should be certain and general. 


after the fact charged as crime, if the king and par- 
liament saw fit then to preseribe a punishment. This 
furnished the opportunity for shifty tyrants to evade 
the spirit of Magna Charta, and they did it. In the 
25th Edward III, a law provided thus: “It is ac- 
corded, that if any case, supposed treason, which is 
not above specified, doeth happen before any justices, 
the justices shall tarry without any going to judg- 
ment till showed and 
declared before the king and his parliament whether 
it ought to be judged treason or other felony.” 
(English Liberties, 64.) Thus tyrants kept the lat- 
ter of the “due process of law” provision of Magna 
Charta, and yet accomplished quite effectively the 
repudiation of its spirit and of the very essence of 
law, and thus they again successfully destroyed lib- 


of the treason, the cause be 
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erty. From such circumstances grew the demand 
which resulted in a charter prohibition against ev 
post facto laws. 

However the tyrants are always fertile in the 
evasion of charters and constitutions, such as are 
intended to limit their arbitrary power, and corre- 
spondingly to protect the citizen against official in- 
vasion. So next we find men imprisoned under the 
authority of a special royal commission, which im- 
plied a process similar to our present occasional ex- 
ecutive legislation. There were not wanting judges 
who, impelled by a lust for power or even more base 
motives, were ready to aflirm the validity of such 
evasions of the English Charters of Liberty, by the 
judicial engraftment of exceptions, called martial 
law. And so it became necessary to make English 
liberties more safe, by perfecting the writ of habeas 
corpus, and securing the reaflirmance of the former 
safeguards of liberty. In all of the English charters 
of liberty, and their various reaffirmations, one prin- 
ciple is always discernable in the use of such words 
as “due process of law” and by the “law of the 
land.” It was not the purpose to change the person 
of the despot, or to transfer despotic power from an 
autocrat to the judiciary; neither was it intended 
merely to influence, those vested with despotic power 
to change the mode of exercising their discretion 
under it. On the contrary, the plain purpose was to 
destroy the discretion itself, so as, at the trial of an 
accused, to proclude every possibility of the arbi- 
trary judicial determination as to what should be 
the criminal statute, as applied to his acts. All 
along the history of these stormy times, it is made 
plain that the charter phrases, for the protection of 
liberty were designed to mean that no man should 
be deprived of liberty or property except by a prior 
duly enacted publicly promulgated law, which to be 
a “law,” must be general in terms equal in its ap- 
plication to all who in the nature of things are simi- 
larly situated, and to accomplish this it must be so 
certain as to its meaning that no man of ordinary 
intelligence could be misled by it. The manifest in- 
tention was to safeguard liberty, against every ar- 
bitrary determination of guilt in a manner that could 
not be realized if an enactment should lack any of 
these qualities, and in consequence we must say that 
a conviction under such a statute would not be ac- 
cording to the law, and therefore would not be within 
Magna Charta or our own constitutionality guar- 
anteed “due process of law.” If a statute defines a 
crime in uncertain terms, a judge who, under the 
pretext of construing it, should attempt to supply 
the absent but necessary certainty of meaning, 
through judicially created tests of criminality, then, 
as to the person on trial, such a judge could be enact- 
ing an ew post facto law. If such judicial legislation 
should thereafter be uniform in all subsequent cases, 





a, 


the uniformity would still be a matter of accidental 
uniformity in the exercise of arbitrary judicial legis 
lation, and not a compulsory uniformity, imposed by 
definite and certain legislative enactment. Even 
under uniformity of judicial legislation there woulj 
still be the absence of that unavoidable uniformity 
which should result from subjecting the judicial wil 
to the certainty of a statute and which compulsory 
conformity is an indispensable requirement of “ law, 
and of “due process of law.” Now let us_ inquire 
how this interpretation of the historical events shall 
harmonize with the views of the early writers, inter. 
preting the charter phrases which were incorporated 
into our Constitution. Here let it +e remembere( 
that our constitutional guarantee of “ due proces 
of law” was adopted after most of the following con. 
structions had been placed upon the word “ law,” and 
probably because of these constructions. 

THE EARLY LAW WRITERS ON 


THE MEANING OF LAY, 


“Every law may be said to consist of several F 


parts: One declaratory, 
observed, and the wrong 
defined and laid down.” 
tion book 1, p. 53. 


Although there is much in Montesquieu’s * Spirit 


of the Laws” that we have outgrown, yet he was 
the precursor of most that is good in modern politi- 
eal institutions, and, as it appears by the frequent 
references to him in The Federalist, his book did 
much to shape our own Constitution. 
two centuries since he wrote: 


It is nearly 


“Under moderate governments, the law is prudent 
in all its parts, and perfectly well known, so that 
even the pettiest magistrates are capable of follow. 
ing it. But in a despotic State, where the prince’ 
will is the law; though the prince were wise, yet 
how could the magistrate follow a will he does not 
know? He must certainly follow his own. (P. 79; 
In despotic governments there are no laws, the judg 
himself is his own rule. (P. 92.) Vol. 1, “ Spirit 
Pages are from the Aldine Edition. 

The following words, also from Montesquieu, show 
what the contest for certainty of the law meant, with 
special reference to intellectual crimes, and with 4 
very few verbal changes, will be seen to bear with 
unusual force against the validity of our present 
obscenity laws. He said: 


of the Law.” 


“Nothing renders the 
crime of high treason (we may add obscenity) more 
arbitrary than declaring people guilty of it for in- 
disereet speeches. Speech is so subject to interpre 
tation; there is so great a difference between indis 
eretion and malice; and frequently little is there of 
the latter in the freedom of expression, that the lav 
ean hardly subject people to a capital punishment for 
words unless it expressly declares what words thet 
are. Words do not constitute an overt act; they 
remain only in idea. When considered by them 
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= 
selves, they have generally no determinate significa- 
tion, for this depends on the tone in which they are 
uttered. It often happens that in repeating the same 
words they have not the same meaning; this depends 
on their connection with other things, and sometimes 
more is signified by silence than by any expression 
whatever. 
and ambiguous as all this, how is it possible to con- 
vert it into a crime of high treason? Wherever this 
law is established, there is an end not only of lib- 
erty, but even of its very shadow.” The Spirit of 
the Law, Vol. 1, p. 232, Aldine Edition. 

Bacearia, who profited by studying Montesquieu, 
also elaborates this theme of the necessity of cer- 


Since there can be nothing so equivocal 


tainty of law as a condition of liberty. In part he 


wrote as follows: 

“ Judges, in criminal cases, have no right to inter- 
pret the penal laws, because they are not legislators. 
They have not received the laws from our ancestors 
as a domestic tradition, or as the will of a testator, 
which his heirs, and exeeutors, are to obey; but they 
receive them from a society actually existing, or 
. There 


is nothing more dangerous than the common axiom: 


from the sovereign, its representative. 
the spirit of the laws is to be considered. To adopt 
This 


may seem a paradox to vulgar minds, which are more 


it is to give way to the torrent of opinions. 


strongly affected by the smallest disorder before their 


eyes, then by the most pernicious, though remote. 
consequences produced by one false principle adopted 
When the rule of right which ought to 


direct the actions of the philosopher, as well as the 


by a nation. 


ignorant, is a matter of controversy, not of fact, the 
people are slaves to the magistrate. If the power of 
interpreting laws be an evil obscurity in them must 
be another, as the former is the consequence of the 
This evil will be still greater, if the laws 
be written in a language unknown to the people; 


latter. 


who, being ignorant of the consequences of their own 
actions, become necessarily dependent on a few, who 
are interpreters of the laws, which instead of being 
public, and general, are thus rendered private, and 
particular. If this magistrate should act in an arbi- 
trary manner, and not in conformity to the code 
of laws, which ought to be in the hands of every 
member of the community, 
tyranny, which always surrounds the confines of 
political liberty. 


he opens a door to 
I do not know of any exception to 
this general axiom, that every member of society 
should know when he is criminal, and when innocent. 
If censors, and, in general, arbitrary magistrates, be 
necessary in any government, it proceeds from some 
fault in the Constitution. The uncertainty of crimes 
hath sacrificed more victims to secret tyranny, than 
have ever suffered by public and solemn cruelty.” 
“No magistrate then (as he is one of the society) 
can, with justice, inflict on any other member of the 





same society, punishment that is not ordained by 
law. Judges in criminal cases have no right to in- 
terpret the penal laws because they are not legis- 
lators. Who then is their lawful interpreter? The 
sovereign, that is, the representative of society, and 
not the judge, whose office is only to examine if a 
man have or have not committed an action contrary 
to the law.” An Essay on Crimes and their Punish- 
ment. Edition of 1775, pp. 12-41. 

An American commentator, writing before the 
Revolution, defines “the law of the land” to mean 
by the common law or by the statute law, by the due 
course and “ process of law.” He quotes Lork Coke 
as thus interpreting the clause in question, “ thie 
law is the surest sanctuary that a man can take, aid 
the strongest fortress to protect the weakest of all. 

. No man 
buckler. . . . 


is deceived while the law is his 
The law is called right because it 
diseovereth that which is crooked or wrong; for as 
right signifieth law, so crooked or wrong signifieth 
injuries; injury is against right. A right line is 
both declaratory of itself and the oblique. Hereby 
the crooked chord of that which is called diseretion, 
appeareth to be unlawful, unless you take it as it 
ought to be, diseretis est discernere per lagam, quid 
sid justum, discretion is to diseern by the law what 
is just.” English Liberties, by Henry Carr and Wil- 
liam Nelson, pp. 21 to 27. (Providence, R. 1., 1774.) 
2 Cokes Institutes, marginal page 56. 

“It is the function of a judge not to make but to 
declare the law according to the golden metewand 
of the law, and the 
cretion.” Coke. 


not by crooked cord of dis- 

It must be apparent from this conception of “ law” 
ihat under “due process of law” as used in the 
English charters and defined before the days of our 
own Constitution, and with such interpretation in- 
corporated into these constitutions, no man can be 
deprived of property or liberty for acts made erim- 
inal, by any exercise of power, which seeks to invest 
either judges or jnries, either directly or indirectly, 
with a diseretion to determine whether or not any 
undisputed act shall be penalized, but on the con- 
trary the very essence of “law” in “due process of 
law,” in criminal cases at least, is that all such dis- 
cretion shall be destroyed by the very explicitness 
of the law itself, and that all juridicial discretion 
shall be limited to discovering the facts and discern- 
ing solely from the letter of the law, whether these 
ascertained facts constitute a crime. Only thus can 
statutes curb the tyranny of arbitrary judicial power. 
Here is another the 


authoritative statement as to 


requirement of the law, which again is a pre-revolu- 
tionary authority, in the light of which our constitu- 
tional phrase must have been adopted. 

“Tt is further essential to political freedom that 
the laws be clearly obvious to common understanding, 
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and fully notified to the people. . . . When the 
people first learn the law by fatal experience, they 
feel as if the judge was in effect legislator, and as 
if life and liberty were subjected to arbitrary con- 
trol. . . . The same will be the consequences, 
where the law is imperfectly and indefinitely ex- 
pressed. ‘The style thereof should be clear, and as 
concise as is consistent with clearness; general 
terms also should be particularly avoided, as liable 
to become the instruments of oppression. Under the 
Act 14, Geo. II, c. 6, stealing sheep ‘or other cattle,’ 
was made felony without benefit of clergy; but those 
general words ‘or other cattle’ being considered ag 
too vague to create a capital offense, the act was 
properly holden to extend only to sheep.” Lord 
Auckland’s Principles of Penal Law, pp. 313-314 
(1771). 

That judicial interpretation of “law” was 
adopted into our constitutional guarantee of “ due 
process of law” and measured by that standard all 
uncertain criminal statutes must be annulled be- 
cause not “law” and not constituting “ due process 
of law.” 


THE MAXIM BEQUIRING CERTAINTY. 

From such solicitude for that liberty, which ever 
depends upon the certainty of meaning in the crim- 
inal statutes, came the ancient maxim: “ Ube jus 
incertum, ibi jus nullum—where the law is uncer- 
tain, there is no law.” Black’s Law Dictionary, p. 
1196; Bouvier’s Law Dictionary, Rawl’s Revision, 
vol. 2, p. 381. 

Here it is important that we examine a little far- 
ther into the importance of maxims in general and 
- this last one quoted in particular: “ All great judges 
and writers have been led by maxims. Where 
the maxims lead and illumine the great ends of juris- 
prudence have been advanced; constitutions and their 
implications have been respected. Judges who under- 
stand, respect and cite maxims, save great principles 
from clouds of doubt and miserable equivocation. 
- . . Nothing more greatly obstructs usurpation— 
abuse of power—and arbitrariness in its edicts, than 
do maxims. All of the admittedly authentic 
maxims are expressions of mercy, reason and modera- 
tion, and are often highly christian in spirit and sug- 
gestion. Lovers of liberty consecrate the maxims; 
oppressors desecrate them; 
condensed good sense of all nations. They are the 
essence of wisdom in all ages. Whenever the law is 
the perfection of reason, they are not excluded but 
they must necessarily be included. Jurisprudence 
can lay claim to no other element so lustrous, so 
illuminating and attractive, as its great funda- 
mental maxims.” Hughes on Procedure, Vol. 2, pp. 
1003-1007; Coke on Littleton, 11 a (marginal). 

Upon the subject of the particular maxim with 
which we are now concerned, namely “ where the law 


Maxims are the 





is uncertain there is no law,” Mr. Hughes among 
other things has this to say, all of which is ap. 
plicable to our present judicially enacted tests of 
the “obscene, indecent, filthy and disgusting” lit. 
erature and art. 

“ Where the rule is alternating, as antipathy and 
affection, caprice or whim dictated, there is no law, 
And so it is where for one the foundation for a judg. 
ment must be one kind of matter, and for another, 4 
different. Where for one there must be allegations 
and proofs and for another anything, even palpably 
sham and false statements.” 

Concerning jurisprudence, he says: “Its value 

depends on a fixed and uniform rule of action. 
If water at one time would extinguish fire and at 
another would spread a conflagration; if on one day 
it would bring life and the next death, its value 
would be destroyed. And so it is in lan- 
guage, when words have no fixed meaning. oe 
Those who rule in disregard of obligation and 
reason, may be likened to the sailor who bores a hole 
in the ship, upon which the safety of all depends.” 
Hughes on Procedure, Vol. 2, p. 1237. 


POST-REVOLUTIONARY DISCUSSION 
OF 


ON REQUIREMENTS 


LAW. 


Alexander Hamilton in 
among other things wrote: “I agree [with Montes. 
quieu] that there is no liberty if the power of judg- 
ing be not separated from the legislative and execu 
tive powers.” (P. 484.) To avoid an arbitrary 
discretion in the courts, it is indispensable that they 


discussing this subject, 


should be bound down by strict rules and precedents, 
which serve to define and point out their duty in 
| every particular case that comes before them: 

The creation of crimes after the commission of the 
fact, or, in other words, the subjecting of men to 
punishment for things which when they were done, 
were breaches of no law 


(or could not have been 
ascertained to be such because of the uncertainty of 
the statute) ; and the practice of arbitrary imprison- 
ment have been in all ages the favorite and most 
formidable instruments of tyranny. (P. 490.) The 
courts must declare the sense of the law; and if 
they should be disposed to exercise will instead of 
judgment, the consequence would equally be the sub- 
stitution of their pleasure to that of the legislative 
body.” (P. 487.) Alexander Hamilton in The 
Federalist, at pages as indicated above. 

“Tt is law which has hitherto been regarded in 
countries calling themselves civilized, as_ the 
standard, by which to measure all offenses and ir- 
regularities that fall under public animaversion. 
- + «+ It [the law] has been recommended as ‘af- 
fording information to the different members of the 
community respecting the principles which will be 
adopted in deciding upon their actions. It has been 
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represented as the highest degree of iniquity to try 
men by ex post facto law, or indeed in any other 
manner than by the letter of a law, formally made 
and sufficiently promulgated.’ ” 
Justice, p. 289 (A. D. 1796). 

Prof. Thomas Cooper quotes with approval the fol- 
lowing words of Richard Carlyle (about A. D. 1820), 
which have as direct and certain application to the 
. the 


“ blasphemy ” 


2 Godwin’s Political 


uncertain meaning of “obscene” as_ to uncer- 
about the 


Carlyle wrote: 


tainty 
“ christianity.” 


meaning of or 
“ No one can under- 
stand what is meant by blasphemous publications, 
or by christianity; and, what no one can understand, 
no law can justly take cognizance of, or support.” 
Laws of Libel and Liberty of the Press, p. 157. 

In 1884, Sir Fitz-James Stephens, of the Court of 
King’s Bench, seems almost to agree with Carlyle. 
In the course of an argument for the repeal of all 
statutes against blasphemy, which he refers to as 
“an admitted blemish in the existing law,” and as 
“essentially and fundamentally bad,” he points out 
in the irreconcilable conflict in the various judicial 
tests of guilt in blasphemy prosecutions, and reduc- 
ing the uncertainty of some of these to an absurdity, 
he describes them “as destitute of that manly sim- 
plicity which ought to be the characteristics of the 
law. There is no reason why the law should be so 
indistinct.” See 
Libel,” 41 Fortnightly Review, 2 

Unfortunately in 


and 
oi, 


“* Blasphemy Blasphemous 
Meb. 1884. 

England t i. wo constitu- 
tional limitation upon the power of jar!iament such 
as would preclude the enactment «f uncertain laws. 
What Sir Fitz-James Stephens contemis for as a mat 
ter of wisdom to be acted upon by the parliament, in 
America is a constitutionally guaranteed right. 
Edward Livingston, a U. 8. Senator, Secretary of 
State under President Jackson, a minister to France, 
reputed to be one of the greatest American lawyers 
of his time, in 1822 “* This 


dreadful list of judicial cruelties was increased by 


wrote these words: 
legislation of the judges who declared acts which 
were not criminal under the letters of the law to be 
punishable by reason of its spirit. The statute gave 
the text and the tribunals wrote the commentary in 
letters of blood, and extended its penalties by the 
creation of constructive offenses. The vague, and 
sometimes unintelligible language, employed in the 
penal statutes, gave a color of necessity to this as 
sumption of power, and the English nation have 
submitted to the legislation of its courts, and seen 
their fellow subjects hanged for constructive felonies, 
quartered for constructive treason, and roasted alive 
for constructive heresies, with a patience that would 
be astonishing, even if their written laws had sanc- 
tioned the butchery. The first constructive exten- 
sion of a penal statute beyond its letter, is an ex 


post facto law, as regards the offense to which it is 





applied, and is an illegal assumption of legislative 
power, so far as it establishes a rule for further 
decisions. In our republic where the different de- 
partments of government are constitutionally for- 
bidden to interfere with each other’s functions, the 
exercise of this power would be particularly danger- 
ous. .. . It may be proper to observe that the 
fear of these consequences is not ideal, and that the 
decisions of all tribunals under the common law, 
justify the belief that without some legislative re- 
straint our courts would not be more scrupulous 
than those of other countries, in sanctioning thi. 
dangerous abuse. (Pp. 17-18.) It is better that 
acts of an evil tendency, should for a time be done 
with impunity than that courts should assume legis- 
lative powers, which assumption is itself an act 
more injurious than any it may purport to repress. 
There are therefore no constructive offenses. (P. 
118.) Penal laws should be written in plain lan- 
guage, clearly and unequivocally expressed, that they 
may neither be misunderstood or perverted. . . 
The accused in all cases should be entitled to a public 
trial, known rules,” ete. (P. 113.) 
“Report made to the General Assembly of the State 
of Louisiana on the plan of a Penal Code,” by Ed- 
ward Livingston, at pages as indicated on the text. 
At the time when Livingston wrote, Puritan 
prudery had searcely made a beginning toward its 
the law of England 
before the revolution “ obscenity ” in literature had 
only been punished when it was incidental to treason- 
able or 


conducted by 


legalization. Under common 


blasphemous utterances. Some American 
judges, with that peculiar intellectual capacity which 
enables them without his- 
torical faets of the past on the mere testimony of 


their inner 


research to determine 


consciousness, have often asserted the 
contrary, but the fact remains that prior to the revo- 
lution there is no recorded case of punishment for 
an obscene libel wherein the obscenity of the publi- 
cation, merely as such obscenity and disassociated 
from treason and blasphemy, was ever punished. 
Literature under the 


Albany Law Journal, May, 1907. 


“ Obscene Common Law,” 


Notwithstanding the total absence of such prece- 
dents as now justify the outrage of suppressing the 
human nude in art, and even the scientific discussion 
of sex-problems, and the further fact that at his time 
sexual psychology was not yet thought of, and could 
give no information such as we now have to prove 
the uncertainty or nature of our conception of the 
“obscene and indecent,” yet Edward Livingston's 
keen intellect foresaw the danger, merely as an in- 
cident of the uncertainty which attaches to ethical 
sentimentalizing and its verbal vagueness. In about 
1820 he wrote to M. Duponceau, a very distinguished 
lawyer of his time, as follows: 

“T am-in a difficulty, and as it is one arising out 
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of a question of jurisprudence, I know no one to 
whom | can apply for assistance, with so sure a 
hope of relief, as from you. In the revision of my 
criminal code, I have now under consideration the 
chapter of offenses against public morals, This is 
intended to comprehend all that class which the Eng- 
lish jurists have vaguely designated as offences con- 
tra bonos mores, finding it much easier in this, as 
they do in many other cases, to give a Latin phrase, 
which may mean anything, rather than a definition. 
I have serious thoughts of omitting it altogether, and 
leaving the whole class of indecencies to the cor- 
rection of public opinion. I have been led to this 
inclination of mind (for as yet I have formed no 
decision) from the examination of the particular 
acts which in practice have been brought under the 
purview of this branch of criminal jurisprudence. 
In the absence of anything like principle or defini- 
tion, I was obliged to have recourse to not only 
precedent, but to the books of precedents, and they 
strongly reminded me of some forms which | have 
seen in Catholic church books, of questions which 
are to be put to the penitent by the professor, in 
which every abomination that could enter into the 
imagination of a monk is detailed, in order to keep 
the mind of a girl of fifteen free from pollution! 
Turn to any indictment of this kind in the books, 
for the publication of obscene boeks or prints, or 
nuendos and exposition of the offence infinitely more 
indecorous, more open violation of decency, 


for indecency of behavior, and you will find the in- 


than 
any of the works they are intended to punish and 
repress. The evidence must be of the same nature, 
and hundreds will hear the trial who never 
have seen the book or print. The evil is inevitable, 
if such acts are punished by law. 

“There is another evil of no less magnitude, aris- 
ing from the difficulty of defining the offence. Use 
the general expression of the English law, and a 
fanatic judge, with a like-minded jury, will bring 
every harmless levity under the lash of the law. 
Sculpture and painting will be banished for their 
nudities, poetry for the warmth of its description, 
and music, if it excite any forbidden passion, will 
searcely escape.” 

“On the whole, I am surrounded by difficulties. 
Help me to a definition that shall include what ought 
to be punished, and not give room for the abuse I 
have pointed out. 
accuse 
me in 
public 

Life of Edw. Livingston by Charles Havens Hunt, 
p. 289. N. Y., 1864. 

It was a keen mind which could thus foresee what 


is now being done. His demand, for a definition 
which defines, is still unanswered. 


would 


Let me know how TI shall decently 
and try a man for indecency, or else fortify 
my opinion of letting public opinion protect 
morals.” 





IN CONCLUSION. 


Thus far we have examined the statements of 
those persons, without whose warfare against tyr- 
anny we would today enjoy less liberty than is per- 
mitted us. We have everywhere found that the 


necessity for law arises from the fact of everyday 
experience that frail human beings cannot loose their 
weakness by receiving judicial office, and that be- 
cause of this, we must submit to the penalties whieh 


may be determined by whim, caprice, prejudice, moral 
idiosyneracies and sentimentalism, or even malice, 
unless the judge’s will is always held in subjection 
to the same law which is designed to warn all others 
and restrain the conduct to be punished. We have 
also seen that it was the desire to achieve this re- 
sult, which prompted the demand for the English 
Charters of liberty, and we know the terrible havoe 
which has resulted from the neglect of this require- 
ment that the laws should be certain. Furthermore 
we have seen how the judge who insisted on the 
to except 
sheep, a statute penalizing the theft of sheep “or 
es the “ cattle ” 
vague, and since it required judicial legislation to 
make it certain it could * the of the 
land.” It after that construction of “ law,” 
and with it, that we adopted our constitutions guar- 


charter-rights, refused enforce, as to 


other cattle” because word was too 


not be law 


was 


anteeing “due process of law.” 

I therefore conclude that the historical interpre- 
of the its 
significance as derived from a study of its essential 
American Review, June, 1908) 
and that among other qualities which must inhere 


tation word “law,” is in aceord with 


nature (see Law 


in every penal statute, in the absence of which it 
cannot be “the law,” nor constitute “ due process 
of law” is that of certainty in the description of 


the conduct penalized. In other words, according 


to the historical interpretation of “* law,” “ No penal 


law can be sustained unless its mandates are so 


clearly expressed that any ordinary person can de- 
termine in advance what he may or may not do 
under it,” and by that test all statutes against “ ob- 
seene, indecent, filthy or disgusting” literature and 
art, and a large number of other statutes, similarly 
vague, fail to constitute “due process of law.” 

THEODORE SCHROEDER. 
York City. 


: oO: 


63 East 59th St.. New 





An amendment of the by-laws of a mutual fraternal 
benefit society, limiting the benefit in case or suicide 
to 5 per cent. of the face of the certificate for each 
year the member has been continuously a member of 
the society, is held, in Olson v. Court of Honor 
(Minn.), 8 L. R. A. (N. S.) 521, to be unreasonable 
and void as to existing members, although the right 
to change its by-laws is reserved by the society. 
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Agreement Between Husband and Wife Who 
Have Separated. 


VALIDITY OF AGREEMENT FOR WIFE’S SUPPORT MADE 
WiTHOUT INTERVENTION OF TRUSTEE, 


New YorK Court OF APPEALS. 
Decided March 31, 1908. 


Louise WINTER, Respondent, v. 
Appellant. 


CHARLES WINTER, 


Appeal from a judgment of the Appellate Division 
of the Supreme Court in the First Judicial Depart- 
ment reversing a judgment of the Appellate Term 
which affirmed a judgment of the City Court of New 
York. 

The parties to this action are husband and wife, 
but they have lived separate and apart from each 
other for six years, when they entered into an agree- 
ment under their hands and seals, of which the fol- 
lowing is a copy: 

“ Agreement made and entered into this 12th day 
of December, 1903, between Charles Winter, party 
of the first part, and Louise Winter, party of the 
second part, both of the county and State of New 
York. 

“Whereas the party of the second part now is and 
has been for several years past living apart and 
separate from the party of the first part, who is her 
husband; and 

“Whereas differences have arisen between the par- 
ties, by which they hereby agree to and do mutually 
separate and live apart, and in consideration of the 
payments to be made, as hereinafter stated, by the 
party of the first part to the party of the second part, 
each of the said parties agree that neither of them 
or either of them will interfere with the rights, priv- 
ileges, doings or actions of each other and will not 
interfere in any way, manner or shape with each 
other, and each of the parties is at liberty to act 
and do as they see fit. 

“The party of the first part agrees to pay to the 
party of the second part the sum of five dollars each 
and every week, which payment is for the support 
and maintenance of the party of the second part, 
payments to be made on Friday and Saturday of 
each week, the money to be sent to the address of the 
party of the second part by post office money order. 

“lhe party of the first part also agrees to pay in 
addition to the five dollars weekly the sum of two 
dollars per week on account of the balance due the 
party of the second part, pursuant to an agreement 
heretofore made between the parties. 





“In the event of the party of the second part in | 
any way interfering with the party of the first part, 
such violation of this agreement shall have the effect 
of avoiding the obligations assumed by the party of 
the first part. 

“In the event of the party of the first part being 
sick and unable to work, so that he will not earn 
money to make his payments as herein agreed upon, 
then the party of the first part shall send to the 
party of the second part a doctor’s certificate of such 
sickness, in which case the payments shall ‘be de- 
layed until the recovery of the party of the first part, 
and payments must be made up for such delay.” 

The balance due “ pursuant to an agreement here- 
tofore made between the parties” referred to in the 
foregoing instrument accrued under an earlier con- 
tract, of which the following is a copy, seals and sig- 
natures being omitted: 

“ Agreement made this 10th day of April, 1900, be- 
tween Charles Winter, party of the first part, and 
his wife, Louise Winter, party of the second part, 
both of the city of New York, as follows: 

“ Whereas marital differences have, for a long time 
past, arisen between the respective parties hereto, 
and the parties having separated, and having lived 
separate from each other for a considerable length of 
time, and the respective parties having come to a 
mutual understanding, it is agreed as follows: 

“That the party of the first part agrees to give to 
tue party of the second part the sum of $5.00 per 
week, for the support and maintenance of the said 
party of the second part, payment to be made on 
each Tuesday, and commencing with the date of this 
agreement, payment to be made by post office order 
to the party of the second part. 

“The respective parties hereto further agree that 
each of them will not interfere with, bother, annoy 
or in any way or manner cause each other any trou. 
ble or annoyance in the future. 

This action was brought by the wife in the City 
Court of the City of New York to recover from her 
husband the sum of $621, alleged to be due by virtue 
of the two instruments. 

The answer admitted the execution of both con- 
tracts, but alleged among other defenses that they 
were illegal, null and void. Without taking any evi- 
dence, the complaint was dismissed at the trial upon 
the opening and the pleadings because, as the trial 
judge announced “the contract is void in law and 
not enforcible.’? The judgment entered accordingly 
was aflirmed on appeal by the Appellate Term of the 
Supreme Court, but reversed by the Appellate Divi- 
ston, one of the justices dissenting. The defendant 
obtained leave and appealed to this court. 

August P. Wagener, for appellant; Moses Strass- 
man, for respondent. 


Vann, J.—Any contract between husband and wife, 
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at least without the intervention of a trustee, as 
well as every contract between the wife and any third 
person, was void at common law. This rule rested 
on the principle that the existence of the wife was 
merged in that of her husband and the unity was so 
complete that nearly all their legal rights dependea 
upon it. In 1848 the Legislature of this State be- 
gan very cautiously to sever the merger of identity, 
and by 1862 had progressed so far as to permit a 
married woman to carry on business and make con- 
tracts with reference to her separate estate. (L. 
1848, chap. 200; L. 1860, chap. 90; L. 1862, chap. 
172.) 

Legislation continued to advance by gradual and 
seemingly reluctant steps, until in the course of half 
a century complete freedom of contract was extended 
to married women with reference to every subject ex- 
cept the contract of marriage itself. The final act 
was the Domestic Relations Law, passed in 1896, 
which provided that “a married woman has all the 
rights in respect to property, real or personal, and 
the acquisition, use, enjoyment and _ disposition 
thereto, and to make contracts in respect thereto with 
any person, including her husband, and to carry on 
any business, trade or occupation, and to exercise 
all powers and enjoy all rights in respect thereto 
and in respect to her contracts, and be liable on such 
contracts, as if she were unmarried; but a husband 
and wife cannot contract to alter or dissolve the mar- 
riage or to relieve the husband from his liability to 
support his wife.” L. 1896, chap, 272, see. 21.) 
This section changed and codified many previous 
statutes, each of which had advanced further than 
any of its predecessors toward the complete commer- 
cial emancipation of married women. We cite some 
of the latest merely to illustrate the subject. (1. 
1892, chap. 594; L. 1890, chap. 248; L. 1884, chap. 
381.) 


The courts at first were more conservative than the 
Legislature and eonstrued the various statutes with 
caution and concern. They were not eager to ex- 
tend nor even at once to fully recognize the innova- 
tions upon the common law repeatedly made by the 
Legislature, but at last most of the mooted questions, 
many in doubt for years, have been settled, although 
we are now confronted by one which has long been 
under discussion in some of its phases, and which, 
owing to the diverse action of the courts below, may 
still be regarded as open. The Appellate Term ap- 
parently relied upon an earlier decision made by it- 
self, which held that as the husband’s duty of support 
remains unchanged by statute, any agreement be- 
tween him and his wife, whereby that duty is lim- 
ited to a specifie provision, tends to relieve him of 
his liability to support his wife, and to preclude all 
inquiry into the sufficiency of the provision. This 
was regarded as opposed to the policy of the State 
und as not sanctioned by the Domestic Relations Law. 





a 


The decision rests on original reasoning rather than 
authority. (Carling v. Carling, 42 Mise. Rep. 492.) 

On the other hand, the Appellate Division, while 
writing no opinion in this case, based its judgment of 
reversal on its opinion in Effray v. Effray, 110 App. 
Diy. 545. The argument in that case is that if the 
agreement to support were a mere contract between 
a husband and wife, then living together, to separate 
and live apart in the future, it would be void as 
against public policy. As, however, the parties had 
already separated and an action for a limited divorce 
was pending, an agreement that the parties should 
continue to live apart and that the husband should 
pay a certain sum for the support of his wife is valid 
and can be enforced, even without the intervention 
of a trustee. Reliance was placed upon Pettit v. Pet- 
tit, 107 N. Y. 677; Galusha v. Galusha, 116 N. Y, 
635, and Lawson v. Lawson, 56 App. Div. 535. 

In Pettit v. Pettit the parties had separated and 
an action for a limited divorce was pending when 
they entered into an agreement that provided for the 
wife’s support through a division of the husband’s 
property, which was to be converted into money, and 
after payment of his debts one-third of the remain. 
der paid over to her. An examination of the record 
in that ease, as it appears on our files, shows that 
the contract was directly between husband and wife, 
without the trustee. It recited 
that an action for a separation brought by the wife 
was pending, and that “the children of the parties 
have intervened and induced them to settle and com. 
pose all strife between them, and to mutually con. 
done and forgive all past offenses by either against 
the other.” After providing for the sale and divl- 
sion of the husband’s property it concluded as fol- 
lows: “Tt is further agreed that such payment be- 
ing made the said action shall be discontinued and 
the said Susan Pettit shall be deemed to have for 
given and condoned, finally and forever, all alleged 
offenses against her committed and done by said 
Asa Pettit contrary to his marital duty, and that 
they, said Susan and Asa Pettit, shall henceforward 
live apart and that such payment shall be deemed in 
full settlement and satisfaction of all claim on her 
part against him for support or maintenance for the 
rest of her life and in full of all claim for dower and 
thirds in his estate at his death.” 


intervention of a 


The action was brought by the wife against the 
husband for the specific performance of the agreement 
on his part, and the trial court, after finding the 
facts as stated, held “that the said agreement set 
forth in the complaint in this action is a good and 
valid agreement between the parties, made upon a 
good and sufficient consideration, and that the same is 
not against public policy or void, and should be en 
forced against the defendant.” The decree for spe 
cific performance was affirmed by the General Term, 
and upon further appeal this court affirmed both 
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judgments. Judge Finch, speaking for all the judges, 


said: “The questions remaining are as to the va- 
lidity of the written contract and its force and ef- 
fect. It is claimed to be against public policy be- 
cause by its terms the wife agrees to live separate 
and apart from her husband. In the pending action 
for divorce, the plaintiff would have been entitled, if 
successful, to a decree of separation and a suitable 
allowance from the estate of her husband for her sup- 
port and maintenance. It is difficult to see how it 
could be in accord with public policy to award such 
relief and yet against public policy for the husband 
to concede it in advance of the decree and as a com- 
promise of the existing litigation, Publie policy 
does not turn on the question whether the husband 
fights out the quarrel to final judgment. Where the 
separation exists as a fact and is not produced or 
occasioned by the contract, the consideration of the 
husband’s agreement to pay is his release from lia- 
bility for the support of his wife. (Calkins v. 
Long, 22 Barb. 97; Mann v. Hulbert, 38 Hun, 27; 
Carpenter v. Osborn, 102 N. Y. 552.)” 

This case was relied upon in Galusha v. Galusha, 
supra, where an agreement resembling the one now 
before us, but made through the intervention of a 
trustee, was sustained as valid when made and held 
not to be invalidated by a subsequent violation of his 
marriage vow by the husband. It has been followed 
in many other cases, some of which arose since the 
passage of the Domestic Relations Law, which was 
held not to be violated by an agreement made di- 
rectly between husband and wife after they had sep- 
arated, whereby he agreed to pay her a certain sum 
every week for the support of herself or 
herself and children, (Clark v. Fosdick, 118 
N. Y. 7, 14; Effray v. Effray, 110 App. Div. 
Lawson v. Lawson, 56 App. Div. 535; 
France v. France, 38 Mise. Rep. 459; Taylor v. 
| Taylor, 32 Mise. Rep. 312.) Apparently it was not 
brought to the attention of the court in Carling v. 
| Carling, supra, upon which the Appellate Term re- 
lied. 

Agreements like the one considered in Pettit v. Pet- 
tit and the one now before us, if made while the par- 
ties are still living together, are held void as against 
public policy where it is an essential part thereof 
that they should thereafter separate. (Poillon v. 
» Poillon, 49 App. Div. 341; Whitney v. Whitney, 4 
App. Div. 597; Maney v. Maney, 119 App. Div. 765.) 

Prior to the legislation which gave married women 
general power to make contracts it was the law that 
if the parties had actually separated a valid agree- 
ment might be made through the medium of a trus- 
tee for an allowance from the husband to the wife 
for her support. Carson v. Murray, 3 Paige, 483, 
500; Calkins v. Long, 22 Barb. 97; Wallace v. Bas- 
sett, 41 Barb. 92; Guidet v. Brown, 54 How. Pr. 409, 
412; Allen v. Affleck, 64 How. Pr. 380, 382; Mann v. 


545; 





Hulbert, 38 Hun, 27, 30; Walker v. Walker, 9 Walt 
743.) That this rule was well settled, although the 
courts followed it reluctantly, is well illustrated by 
the remarks of Chancellor Walforth in Carson v. Mur- 
ray, supra: ‘It may well be doubted,” he said, 
“whether public policy does not forbid any agree- 
ment for a separation between husband and wife, ex- 
cept under the sanction of a court of justice, and 
whether it does not also require that such agreements 
should be limited to those cases where, by the pre- 
vious misconduct of one of the parties, the other is 
entitled to have the marriage contract dissolved, 
either wholly or partially, by a decree of a competent 
tribunal. The late Lord Chancellor of England, the 
Earl of Eldon, expressed his opinion very plainly on 
this subject in the case of Lord St. John v. Lady 
St. John at the time he first held the Great Seal (11 
Vesey, 526). He reiterated the same opinion six- 
teen years afterwards in the case oy The Earl of 
Westmeath v. Countess of Westmeath, Jacob’s Rep. 
126, and as late as 1830, in a subsequent suit be- 
tween the same parties in the House of Lords, on an 
appeal from Ireland, he again took occasion to ex- 
press his astonishment that the doctrine should ever 
have prevailed that parties to a marriage contract 
might by an agreement between themselves destroy 
all the duties and obligations of that important and 
sacred relation, not only as it regarded themselves, 
but their children also. (1 Dow & Clark’s Rep. 
544.) It has, however, long since become the settled 
law in England that a valid agreement for an imme- 
diate separation between a husband and wife and for 
separate allowance for her support may be made 
through the medium of a trustee. And as many 
of the decisions which have gone the greatest length 
on this subject took place previous to the Revolution, 
they have been recognized here as settling the law in 
this State to the same extent. (Baker v. Barney, 
8 Johns. 73; Shelthar v. Gregory, 2 Wend. 422; 2 
Raithby’s Vern. 386, n. 1.) . According to 
those cases, agreements for separations cannot be 
supported, either at law or in equity, unless the sep- 
aration has already taken place or is to take place 
immediately upon the execution of the agreement. 
The contract will also be considered as rescinded if 
the parties cohabit or live together as husband and 
wife by mutual consent for ever so short a time. 
And the husband in that case should be restored to 
all his marital rights to the same extent as if no 
separation had ever taken place. Testing the agree- 
ment in this case by these principles, I cannot see 
that there is anything in the contract, as proved, to 
render it invalid.” 

The Supreme Court of the United States gave ex- 
pression to its views upon the subject through Mr. 
Justice Davis in Walker v. Walker, supra, all the 
justices concurring: “It is contended that deeds of 
separation between husband and wife cannot be up- 
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held, because it is against public policy to allow 
parties sustaining that relation to vary their duties 
and responsibilities by entering into an agreement 
which contemplates a partial dissolution of the mar- 
riage contract. If the question were before us, unaf- 
fected by decision, it would present difficulties, for 
it cannot be doubted that there are serious objec- 
tions to voluntary separations between married per- 
sons. But contracts of this nature for the separate 
maintenance of the wife through the intervention of 
a trustee have received the sanction of the courts in 
England and in this country for so long a period of 
time that the law on the subject must be considered 
as settled,” citing many cases. 

The intervention of a trustee or third person is no 
longer necessary even for the conveyance of real es- 
tate, or the partition thereof, with bar to dower and 
eurtesy. (Dom. Rel. Law, sec. 26.) In view of the 
legislation which permits husbands and wives to con- 
tract directly with each other, any contract for sep- 
aration and support which they could formerly have 
made by means of a trustee they can now make with- 
out one. The only reason for resorting to a trustee 
was the ancient rule that a husband and wife were 
one person, but both the reason and the rule ceased 
to exist when the common law was supplanted by 
statute. A wife is now permitted to contract with 
the freedom of a femme sole, and by the express com- 
mand of the Legislature she can at last contract 
even with her husband the same as if they were un- 
married, except that they cannot alter or dissolve the 
marriage and she cannot release him from his obli- 
gation to support her. The old formality was neces- 
sary when the wife had no legal existence apart 
from her husband, who in contracting with her sim- 
ply contracted with himself according to the theory 
of the law. That theory has been overthrown by 
statute and the opposition theory substituted, so that 
there is no longer any necessity for a trustee, Even 
twenty years ago, when Pettit v. Pettit was decided, 
no trustee was required, and, indeed, that case seems 
to control this in every respect, unless a distinction 
may be founded on the Domestic Relations Law, or 
on the fact that no action for a separation was pend- 
ing in this case, although there was in that. 

The pendency of such an action was not regarded 
as material in the cases which sustain agreements 
for a separation through a trustee, for in many of 
them no suit had been brought and none was In 
contemplation. The mere pendency of an action un- 
determined and untried proves nothing except that 
the parties disagree and that one or both claim just 
grounds therefor, all of which is necessarily implied 
from the making of the agreement after a separation 
has actually taken place. It affords no sanction of 
a court and calls for no approval by public author- 
ity. It furnishes no consideration for the agreement, 
which is supported by the mutual promises of the 





Saree 


parties thereto. It protects no interest of either 
party or of the State, and to found a distinction 
upon it would elevate form above substance, 

Does the contract in question “ relieve the husband 
from his liability to support his wife” in violation 
of the Domestic Relations Law? An agreement bp 
the husband to pay such a sum for the support of 
his wife as is satisfactory to her cannot be said to 
nave that effect. (Reardon v. Woerner, 111 App. 
Div. 259.) In France y. France, supra, it was stated 
that the contract does not alter or dissolve the mar. 
riage nor relieve the husband from his liability to 
support his wife, but rather insures the fulfillment 
of that liability; or, as it was put in Effray y, 
Effray., it is “in compliance with that duty and in 
furtherance of his obligations in that regard.” It 
it should turn out that the provision for the support 
of the wife was inadequate and that she accepted it 
unadvisedly and imprudently, a court of equity has 
power to set it aside upon restitution to the husband 
of so much of the consideration as the wife had not 
already expended for her own support. 
v. Hungerford, 161 N. Y. 550.) 

The clause in question was not intended to change, 
but to preserve the law as it previously existed, and 
to prevent the broad powers committed to the wife 
by the forepart of the section to make any contract 
“with any person, including her husband,” from 
opening the door so wide that she could release her 


(Hungerford 


husband from his liability without any adequate pro- 
vision for her support being made by him. 
not relieve him of his obligation when she accepts 
his promise to perform it, and he does not forsake 
his duty when he agrees to discharge 1t to her satis- 


She does 


faction. She is the best. judge of what she needs for 
her support, and the amount may be fixed and set- 
tled by an agreement made after actual separation 
without violating any principle of law or any statute 
now in existence. 

It is contended, although the question was not 
raised at the trial, that even if the contract is valid, 
it can be enforced only in a court of equity, but since 
a married woman can now contract directly with her 
husband and is made “ liable on such contracts as if 
she were unmarried,” resort to equity is no longer 
necessary or reasonable. (Dom. Rel, Law, sec. 21.) 
She now “appears, prosecutes or defends alone, ot 
joined with other parties, as if she were sole.” (Code 
Civ. Pro., sec. 450.) All courts are open to her, 
and she can enter them with the freedom of a man. 
She can sue her husband on his promise to pay con- 
tained in the contract in question if she could sue 
him on his promise to pay in a promissory note. 
Courts of law now recognize the separate existence of 
a husband and his wife the same as courts of equity 
and give to each the same rights and _ remedies. 
(Manchester v. Tibbetts, 121 N. Y. 219, 222.) 

The order of the Appellate Division should be af- 
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firmed and judgment absolute rendered against the 

defendant on the stipulation, with costs in all courts. 
CULLEN, Ch. J.; Haigut, WERNER, WILLARD BARrT- 

teTT, Hiscock and CHASE, JJ., concur. 

Ordered accordingly. 





Seventy-Fifth Anniversary of the Cincinnati 


Law School to be Celebrated June 5. 


Elaborate preparations are under way for the cele- 
bration on June 5 of the seventy-fifth anniversary 
of the Cincinnati Law School. At the conclusion of 
the present academic year the institution will have 
completed the seventy-fifth year of its existence~ 
making it the third in the country in the order of 
seniority. The Cincinnati Law School was the first 
institution of its kind west of the Alleghanies. It 
was established early in 1833, beginning its first term 
on October 18 of that year. 

The celebration will be of national importance. A 
joint committee, representing the University of Cin- 
cinnati, the Cincinnati Law School, the Alumni As- 
sociation, Hamilton County Bar Association, and the 
legal profession generally, have the matter in charge. 
The celebration will take the form of a meeting at 
the Scottish Rite Cathedral, and a dinner in the 
evening. 

Invitations to participate will be sent to over 120 
law schools throughout the country. 

Among a number of others the following will make 
addresses in the afternoon and evening: Dean 
James Barr Ames, of the Harvard Law School; Dean 
George W. Kirchwey, of the Columbia Law School, 
New York; Jacob M. Dickinson, President of the 
American Bar Association; Edward Terry Sanford, 
Assistant Attorney-General of the United States; 
Dean W. P. Rogers, of the Cincinnati Law School, 
and President Charles W. Dabney, of the Cincinnati 
University. A feature will be the conferring of a 
number of honorary degrees. 

The following committees were appointed by the 
various institutions as members of the general com- 
mittee on celebration: 

Law School Faculty—Messrs. R. C. Pugh, C. T. 
Greve, Eldon R. James. 

Alumni—Messrs. Harry Vordenburg, J. C. Harper. 

Board of Trustees Cincinnati Law School—Messrs. 
Joseph Wilby, Richard Wald, N. H. Davis. 

Senate Committee, University of Cincinnati—Prof. 
T. F. More, Dr. B. K. Rachford, R. C. Pugh. 

Bar Association—Messrs. Drausin, Wulsin, M. R. 
Waite, Jacob H. Bromwell. 


What Constitutes the “End” of a Will. 

In Sears v. Sears, in the Supreme Court of Ohio 
(November, 1907, 82 N. E. 1067), it was held (syl- 
labus by the court). 

“A will is not signed at the end thereof by the 
party making the same when it is written by the 
party making it upon a printed blank form contain- 
ing a testimonium clause, with blanks for the name 
of the place and the date of execution, which he fills, 
and immediately following this a blank line for the 
signature of the maker, which he leaves blank, al- 
though he has written his name in the attestation 
clause, immediately following the testimonium clause, 
in a blank left for the name of the testator, and may 
have intended such act as a signing.” 

We think that this was an unnecessary technical 
and an ill-advised decision. It is to be said, how- 
ever, that a certain countenance for it may be drawn 
from a line of decisions, on which the Ohio court 
largely relies, by the New York Court of Appeals, of 
which Matter of Andrews, 162 N. Y. 1, was the eul- 
mination. It was held in that case (syllabus) : 

“A will drawn upon a printed blank folded in 
the middle so as to make four consecutive pages, with 
the attestation clause at the top of the second page 
and executed at that point by the testator and the 
attesting witnesses, so that the first two pages to- 
gether make a complete will, is not subscribed by the 
testator ‘at the end of the will,’ as required by 
statute, where the third page contains further mate- 
rial and complete dispositions of property in no man- 
ner connected with the first or second pages except 
that the third page is numbered ‘2nd page’ and the 
second page ‘ 3rd page ’—the draftsman having passed 
to the third page after he had filled the first.” 

We strongly questioned the propriety of this New 
York decision at the time it was rendered and called 
attention to the very cogent criticism upon its doc- 
trine expressed by Justice Cullen and the other jus- 
tices constituting the Appellate Division, the latter 
tribunal feeling constrained to find against the va- 
lidity of the will under previous decisions of the 
Court of Appeals. The court of last resort, however, 
not only refused to modify its former policy, but, if 
anything, extended it. 

Nevertheless, although the decisions of the New 
York Court of Appeals in the Andrews and former 
eases afforded an argument for the position of the 
Ohio court, the two classes of controversies are dis- 
tinguishable, In the cases of which Matter of An- 
drews was an extreme example there appeared on the 
document offered for probate testamentary provisions 
after what the court said must be held the “end” 
of the will, or outside of what were pronounced the 
necessary physical limits of the instrument. In the 
Ohio case there was no question but that the signa- 
ture was placed after what was intended to be the 
entire will. The purpose was unmistakable, although 
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the testatrix did write her name in the blank of the 
attestation clause instead of in the blank space be- 
fore the attestation clause and immediately after the 
will proper. 

It is a source of satisfaction that there is a New 
York decision, made after the decision in the An- 
drews case and citing it, which is on precisely the 
same point as that before the Ohio court and takes 
the contrary position. In Matter of Noon (May, 
1900, 31 Mise, 420), it was held by Surrogate Thomas 
in a probate proceeding in the county of New York 
that “ where a testatrix writes her name in a blank 
Space, intentionally left by her in the beginning of 
the attestation clause of her will, and then reading 
‘Subscribed by the testatrix,’ ete., and so 
writes in her name with the intention of executing 
the will, and thereupon requests friends to sign as 
attesting witnesses and they thereupon sign, under- 
standing that the signature so made was her sub- 
scription to the document which they attested, there 
is sufficient execution of the will.” In our judgment 
this New York decision is agreeable to justice and 
good sense, and the position taken in the Ohio de- 
cision was unnecessary for the prevention of fraud. 
Surrogate Thomas distinguishes the Andrews case in 
the following language: 

“The name written in the beginning of the attesta- 
tion clause was at the physical end of the will within 
the rule commented on in Matter of Andrews, 162 N. 
Y. 1, since the attestation clause formed no neces- 
sary part of the will.” 

In Morrow’s Estate, 204 Pa. St. 479, it was held 
that “a will is not open to the objection that it is not 
signed at the end where all of the granting part was 
on one page, with a blank space of two lines at the 
foot of the page, and at the top of the reverse side 
was written the usual witness attestation clause, fol- 
lowed by the words, ‘Witness my hand and seal,’ 
and the decedent’s signature.”—N. Y. Law Journal. 





3:0: 


Deliberation by and Instruction of Jury on 
Sunday. 


On January 31, 1908, under the title “ Coercion of 
Jury,” we approved of the decision in Green v. Tel- 
fair, 11 How. Pr. 260, in which a verdict of a jury 
was set aside partly on the ground that its members 
may have been influenced by fear of a long confine- 
ment unless they gained their liberty through a 
prompt agreement. A substantially similar instance 
of duress appears in the case of Moore v. State 
(March, 1908, 60 S. E. 544), in which, upon an ap- 
peal from conviction of murder, the Supreme Court 
of Georgia held (syllabus by the court) : 

“Tt was not error for the court in the concluding 
part of its charge to the jury trying a criminal case 
to make the following statement: ‘It is now, gentle- 








men, only about one hour until Sunday. The law 
does not recognize that any business of a legal char. 
acter can be transacted on Sunday. When you have 
reached the hour by which Waynesboro time is 11.32, 
you will discontinue any further consideration, dis- 
cussion or deliberation as to this case until Monday 
morning,’—notwithstanding the fact that the jury 
returned a verdict of guilty before Sunday arrived.” 

The only justification given in the opinion for this 
ruling was: 

“It must have been known to the jury that the 
procedure indicated by the court in his charge was 
the usual practice, without the court so stating, and 
we do not think the making of this statement re- 
quires a new trial.” 

This decision ignores human nature and is repug- 
nant to common sense and justice. We have very 
often condemned judicial sanction of the escape of 
guilty persons from convictions through barren tech- 
nicalities. In this case the shoe is on the other foot. 
We do not believe that the conviction of any person 
of murder, or even of a less serious crime, should be 
upheld where the jury were confronted with the al- 
ternative of agreeing within an hour or being shut 
up over Sunday. 

Deliberation by a jury after a case has been sub- 
mitted to them should be classed as a work of neces- 
sity, so that it may be continued during Sunday. It 
is, moreover, purblind fatuity to assume that the jur- 
ors will not discuss the case if kept together.  In- 
deed, an earlier Georgia case seems to recognize what 
would be inevitable under such circumstances. In 
Gholston v. Gholston, 31 Ga, 625, it appeared that 
“the court below commenced the final charge to the 
jury before twelve o’clock on a Saturday night and 
concluded it after that hour. The jury remained in 
their room until after the Sabbath had passed 
away and then returned their verdict. It was held 
that this does not vitiate the verdict, notwithstand- 
ing there may be reason to believe that they came to 
an agreement on the Sabbath Day, and notwithstand- 
ing the judge caused the jury, by consent of parties, 
to come into court on the Sabbath, but upon the 
withdrawal of the consent by one party remanded 
them before the verdict had been read.” This deci- 
sion was apparently made upon a simple common law 
basis, and in the opinion it is remarked: “ It is in- 
conceivable how they (the jury) could have been re- 
strained from thinking and speaking of the case.” 

In Stone v. Bird, 16 Kansas, 488, it was held, in 
an opinion written by Judge Brewer (now a Justice 
of the Supreme Court of the United States), that 
“where the trial is completed by the introduction of 
testimony, the arguments of counsel, and the charge 
of the court, and the case has passed to the jury for 
consideration before midnight of Saturday, the fact 
that they do not finally arrive at and return a ver- 
dict until some time in the early hours of Sunday 
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morning does not vitiate the entire proceedings and 
compel a retrial.” This conclusion is stated to be 
the result of the great weight of authority. English 
as well as American cases are cited, and so far as 
appears from the report the decision was not made 
under any statute regulating the subject. In most 
of the States there are now statutes, corresponding 
more or less closely with what is now section 6 of the 
New York Code of Civil Procedure, declaratory of the 
law as follows: “A court shall not be open or trans- 
act any business on Sunday, except to receive a ver- 
dict or discharge a jury.” The publie policy so em- 
bodied is in accordance with sound reason, and essen- 
tial for just treatment of parties before the court as 
well as jurors themselves. It is not surprising that 
some courts have inclined towards extension of the 
law and substantial effectuation of its spirit. Thus, 
in Wells v. Baldwin, 61 Ind. 257, it was held that not 
only may a verdict be received, but a court may fur- 
ther instruct a jury which has disagreed on Sunday. 
It was argued that, as the law allows a verdict to be 
returned on Sunday, it is incident to such authority 
that, if the jury should desire to be informed on 
that day as to any part of the testimony, or as to 
any point of law arising in the case, the court may 
sit on Sunday for the purpose of giving the jury the 
information required.” 

In People v. Odell, 1 Dak. 197, it was held in a 
criminal case that “a jury that has retired to de- 
liberate upon their verdict may request and receive 
additional instructions on the Sabbath, or the judge 
may on that day, upon his own motion, have the jury 
brought in and reinstruct them for the purpose of 
correcting a supposed error or mistake in his former 
charge.” This ruling was aided by a special statute 
to the effect that while the jury is absent the court 
is deemed open for every purpose connected with the 
cause until a verdict is rendered or the jury dis- 
charged. Nevertheless, the following language from 
the opinion is so well considered from a general prac- 
tical standpoint that it would form a strong argu- 
ment in any jurisdiction, no matter what the statu- 
tory regulations might be: 

“It appears from the record that the jury was 
charged and retired to consider their verdict about 
nine o’clock on Saturday night, and that at three 
o'clock on Sabbath afternoon, the jury not having 
agreed, the judge, on his own motion, had them 
brought in and delivered to them further instructions 
by way of correcting a supposed error in his former 
charge, and this is assigned as error. It is claimed 
that this, being a judicial act, cannot be done on the 
Sabbath. The Sabbath being dies non juridicus, it 
is doubtless the well settled general rule that no ju- 
dicial acts can be done on that day. But the jury 
being out, they are not permitted to separate until 
they have agreed upon their verdict or are dis- 
charged by the court from further consideration of the 








case. The Code of Criminal Procedure provides (sec. 
388) that ‘while the jury are absent the court may 
adjourn from time to time as to other business, but 
it is, nevertheless, deemed open for every purpose 
connected with the case submitted to them until a 
verdict is rendered or the jury discharged.’ There 
is no question as to the right of a jury to bring in 
a verdict and the court to receive it on that day. 
The very reason for receiving the verdict is that they 
may not be compelled to remain in the jury room 
If they were unable to agree 
from a failure to understand alike the instrue- 


during the entire day. 


tions on a certain point would they not have 
the right to come in and ask to be instructed on that 
point, or must they wait until Monday morning? It 
is not seriously contended that they would not. If 
this is conceded a fortiori would the judge have the 
right, and would it net be his dut, to recall the jury 
on that day and correct an error in his charge and 
thereby prevent an erroneous verdict that would ne- 
cessitate a new trial or let the guilty go acquit? 
What can the statute mean when it says ‘the court 
shall be deemed open for every purpose connected 
with the trial,’ if it does not include this? Is it not x 
purpose connected with the trial to reinstruct the 
jury, either on their request or on the judge’s own 
motion, for the purpose of correcting a mistake? We 
certainly regard it as a question on which there 
should be no reasonable doubt.” 

So far as we have been able to ascertain, the New 
York courts have not as yet gone as far as the 
courts of Indiana and Dakota in the cases above cited 





(see Roberts v. Bower, 5 Hun, 588.)—N. Y. Law 
Journal. 
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Conversion. 





MEASURE OF DAMAGES. 





New York Court OF APPEALS. 
Decided March 13, 1908. 





FRANK FE. WALLINGFoRD, respondent, v. HARRY 
Karser, as Sheriff of Erie County, appellant. 





Appeal by the defendant from a judgment of the 
Appellate Division of the Supreme Court in the 
Fourth Department, entered on the 13th day of 
March, 1907, affirming a judgment upon a verdict 
in favor of the plaintiff. 

Dolson & Dolson, for appellant; Irving W. Cole, 
for respondent. 

Wirrtarp Bartiett, J.: The only question which 
we consider it necessary to discuss in passing upon 
this appeal relates to the measure of damages adopted 
by the trial court. The action was for the con- 
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version of a number of horses which were seized by 
the defendant assuming to act under a warrant of at- 
tachment issued to him as sheriff of Erie county, the 
animals having been taken from a railroad train 
at East Buffalo while in course of transportation 
from Chicago, Illinois, to Liverpool, England. The 
learned trial judge instructed the jury that if the 
plaintiff was entitled to recover at all he was en- 
titled to recover the value of the in Liver- 
pool, less the expense of. transporting them and put- 
ting them on the market in Liverpool for sale and 
selling them. No exception was taken to this in- 
struction; but counsel for the appellant had_pre- 
viously disputed the correctness of the rule thus 
laid down for ascertaining plaintiff’s damages by 
objecting to a question as to the value of one of 
the horses in Liverpool at the time that it would 
have arrived there in due course of transportation 
and taking exception to the decision of the court in 
overruling that objection, the court having stated at 
the time that one objection to like questions was suf- 
ficient and that the defendant need not object to 
each like question. 


horses 


In actions for conversion and actions of a similar 
character the general rule is that the value of the 
property at the place of conversion is the correct 
measure of damages (2 Sedgwick on Damages, 8th 
ed., see. 496; Tiffany v. Lord, 65 N. Y. 310; Par- 
menter v. Fitzpatrick, 135 N. Y. 190, 196; Fleisch- 
mann v. Samuel, 18 App. Div. 97; Hamer v. Hath- 
away, 33 Cal. 117). But this rule is subject to im- 
portant qualifications and exceptions. Among these 
may be mentioned (1) cases where there is no mar- 
ket value for such or like property at the place of 
conversion. In that event resort is had to evidence 
of market value at the nearest place where there is 
a market (Keller v. Paine, 34 Hun, 167, 176). This 
may be as far removed as San Francisco is from the 
Isthmus of Panama (Harris v. Panama R. R., 58 
N. Y. 660), or half way around the earth (Bourne 
v. Ashley, 1 Lowell, 27). The case last cited was 
a libel in admiralty by the owners of one whaling 
ship against the owners of another, both vessels hail- 
ing from New Bedford, for the conversion of a whale 
in the Okhotsk Sea. There being no market price 
for whales at the place of conversion, the court held 
that the libelants were entitled to the value of the 
oil and bone at New Bedford, which was the control- 
ling market of the country, as well as the home port 
of both the whalers, less the expense of taking the 
oil and bone out of the whale and getting it to such 
port. (2) A second class of cases, constituting an ex- 
ception to the rule that the value of the converted 
article at the place of conversion is ordinarily the 
true measure of damages, are actions against com- 
mon carriers where the goods are lost, destroyed 
or damaged in transit, in which the damages recov- 





erable against the carrier are based on the market 
value at the point of destination (2 Sedgwick 
Damages, 8th ed., sec. 844; Mayne on Damages, 285, 
Sturgess v. Bissell, 46 N. Y. 462; Holden v. N, y, 
C. R. R., 54 N. Y. 662). 

So far as I have been able to ascertain, the pre. 
cise question presented by this appeal does not ap. 
pear to have been determined in this State; that is, 
whether, where property in the custody of a com. 
mon carrier in the course of transportation is con- 
verted by a stranger, the owner’s right of recovery 
is limited to the market value at the place of con- 
version or nearest market, or may be measured by 
the market value at the place of destination, less 
the cost of conveyance thither and the selling ex- 
That the latter is the only just rule was 
suggested in Suydam vy. Jenkins (3 Sandi. 
Superior Ct., 614, 622) by Durr, J., in the course oj 
what was pronounced an “extremely able opinion by 
RaPALLo, J., in Baker v. Drake (53 N. Y. 211, 224), 
Judge DUER said: 


penses. 


strongly 


“When the market price is justly 
assumed as the measure of value there are numerous 
the 
to compensate the owner for his actual loss. It 
may be shown that had he retained the possession 
he would 


eases in which addition of interest would fail 


have derived a larger profit from the 
use of the property than the interest upon its value; 
or, that he sell it to a solvent 


purchaser at an advance upon the market price; or 


had contracted to 


that when wrongfully taken or converted it was in 
the course of transportation to a profitable market 
where it would certainly have arrived; and in each 
of these cases the difference between the market value 
when the right of action accrued and the advance 
which the owner, had he retained possession, would 
have realized ought plainly to be allowed as com- 
pensatory damages, and as such be included in the 
amount for which judgment is rendered.” 

The view of Judge Durr, as expressed in the pas 
sage which I have emphasized by italics, was adopted 
by the Supreme Court of Missouri in a well con- 
sidered case decided in 1860 (Farwell v. Price, 30 
Mo. 587). Referring to the rule as to which some 
doubt then existed, but which is now well established, 
that the measure of damages in the case of a con 
version by the common carrier is the market value 
at the point of delivery, the court went on to say: 
“And where the wrongdoer is a mere stranger, 4 
trespasser, it is not easy to see upon what ground 
he can insist that the value of the property at the 
place where the conversion occurred shall be the 
measure of damages to which the owner is entitled. 
Such a rule would in effect force the owner to dis- 
pose of his property in a market not of his own 
selection, and one 
might be valueless.” 


where perchance the property 


In that case the property con- 
sisted of flour consigned from St. Louis to Boston, 
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and was converted en route by the forwarding agent | 


“Going no further for illustra- | 


at New Orleans. 
tion than the case under ¢ msideration, we see, as a} 
matter of fact, that the market value of flour at New 
Orleans is not at all times the same as at Boston, 
minus the cost of*transporting it from one point to 
the other, though doubtless any considerable dispar- 
ity could not long continue. Scarcity of capital or 
other circumstances may depress the price of an ar- 
ticle in one market below its value in another, after 
deducting the expense of removing the article, though 
in the present condition of trade this could not con- 
tinuelong. Butas the price of an article must mainly 
he regulated by its value for home consumption, and 
must be so altogether if there is no capital engaged in 
its removal to other places, the price at the place of 
conversion would ‘in most instances prove an inade- 
quate compensation for the loss sustained by the 
owner.’ ” 

This last proposition seems strictly correct as 
applied to the proof in the case at bar, which showed 
that the horses taken from the railway train by 
the sheriff had been selected at great pains and with 
special care in reference to the demand in the Liver- 
pool market. 

As may be inferred from what has already been 
said, | think there is and ought to be an exception 
to the general rule in trover that the value of the 
property at the place of conversion is the owner's 
measure of damages in the case of goods converted 
by a stranger at an intermediate point while in the 
course of transportation; and that where the prop 
erty when wrongfully taken is on the way to a profit- 
able market where it would certainly have arrived, 
the owner is entitled to recover the value of the 
goods at the place of destination, less the cost of 
carriage and the cost of effecting a sale in that 
market. The purpose of the law. is to afford just and 
reasonable compensation to the injured party for 
the natural and proximate consequences of the 
wrongful act; and this can hardly otherwise be ae 
complished in such a ease as that which we have 
presented for our consideration here. The special 
damage which the plaintiff claimed to have sus- 
tained by reason of his inability to sell the horses 
in Liverpool was distinetly alleged in the complaint, 
and the defendant’s lack of information as to the 
particular destination of the animals is not avail- 
able to him in mitigation (see Lathers v. Wyman, 
76 Wise. 616). The cireumstaneces under which the 
horses were taken constituted notice that they were 
destined for some point beyond East Buffalo. 

The appellant relies upon the cases of Brizsee v. 
Maybee (21 Wend. 144) and Spicer v. Waters (65 
Barb. 227), but in neither of those cases was the 
property converted while in the course of transporta- 





tion. ‘The Brizsee case was an action of replevin 
for a quantity of saw logs which were replevied at 
the mills of the defendant in Niagara county. The 
defendant was allowed to prove what would have 
been the value of the stuff made from the logs in 
the Albany and Troy markets at the time when it 
would in the ordinary course of business have reached 
those cities. The old Supreme Court, per Cowen, 
J., held that the ultimate value at Albany or Troy, 
when in the ordinary course of business the boards 
would reach there, deducting the expense of manu- 
facturing and the price of transportation, was a 
proper topic of inquiry, with a view of ascertain- 
ing the value of the saw logs at the place where they 
were replevied, but not for any other purpose. In 
the Spicer case there was a conversion of lumber in 
Lewis county and the trial judge charged the jury 
that if the lumber was to be taken thence to the 
Troy market and there to be held in the plaintiff's 
lumber yard, they were entitled to recovere ite mar- 
ket value in Troy, less the cost and risk of trans- 
The general term of the Fifth District 
(MULLEN and MorGan, JJ., BAcon, J., dissenting) 
held that this charge was erroneous in view of the 


portation. 


general rule that in an action for the conversion of 
personal property the measure of damages was the 
market value at the time and place of conversion, 
with interest up to the time of trial. The prevail- 
ing opinion shows that the court deemed the decision 
in Brizsee v. Maybee (supra) controlling on the 
question, although, as already suggested, that was 
not a ease of the conversion of goods in transit. 

I find nothing in the reasoning or decision of these 
eases in conflict with the conelusion that the present 
judgment should be affirmed, with costs. 

VANN, J. (dissenting): When a sheriff is sued, 
as such, for an oflicial act done in his own county, 
and damages are assessed against him for the con- 
version of a common kind of property, they should 
not be measured by the market price at a place three 
thousand miles away, but by the market price in 
the locality where the act of conversion took place. 
That is the general rule, and there is no occasion 
for an exception, for there was a home market and 
the defendant was not a common carrier. <A public 
officer who makes a mistake in an effort to discharge 
an official duty, and is required to pay damages in 
consequence, should not be compelled to visit for- 
eign countries and import witnesses therefrom in 
order to keep the damages within reasonable limits. 
No authority requires us to sanetion proof of the 
market price at a remote place, on another con- 
tinent, and it is against publie policy to establish 
a rule that may call a sheriff far from the county 
and even the State where his official duties are to 
be performed. Evidence of the market price at no 
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place outside of the State where the owner was 
deprived of his property should be allowed, and I 
regret that a rule is about to be laid down which 
will not only be inconvenient in practice, but will 
frequently lead to injustice. As the question is 
open in this State, why should we go abroad for a 
market price when we have one at home? If we can 
go to England we can go to Russia, China or Aus- 
tralia, and to points where local conditions may tem- 
porarily raise the price, and where tariff regulations 
may hamper investigation and complicate the ques- 
tion. In laying down a rule to govern our own 
citizens the market price established by themselves 
should be sufficient to measure the value of property 
converted in this State. I apprehend that no other 
rule would be welcome to them or regarded by them 
as just or right. Simple rules are the best, and no 
exception should be made except to prevent injustice. 

Even where the property is on the way to a better 
market, if the act is neither vindictive nor a viola- 
tion of contract, future profits, although reasonably 
certain, should not be awarded when the owner could 
purchase similar property at the place of conversion 
and thus save prospective profits for himself and 
the defendant from serious loss. Under such cir- 
cumstances the market price and interest is enough 
without profits, cases against common carriers ex- 
cepted, because the law is loath to allow them any 
excuse for non-delivery. 

American horses, raised, purchased and converted 
in America, should be valued according to the Amer- 


ican markets rather than the English, even if they 
are on their way to England when converted. 
CULLEN, Ch. J., Gray, Hatcnt, Werner and His 
cock, JJ., concur with WILLARD BaARtett, J.; VANN, 
J., reads dissenting opinion. 
Judgment affirmed. 


————* Q ¢——_——— 


Ejectment. 


Deep oF PERSON oF UNSOUND MIND. 
New York Court or APPEALS. 
Decided March 31, 1908. 


Mary SmirH et al., appellants, v. 
et al., respondents. 


MicHAEL RYAN 


Appeal from a judgment of the Appellate Division 
of the First Department affirming a judgment en- 
tered upon a directed verdict at a Trial Term. 

Louis H. Hall and Henry B. Twombly, for ap- 
pellants; Edward W. S. Johnston, Charles E. Le Bar- 
bier and James A. Boylan, for respondents. 

CULLEN, Ch. J.: The action was ejectment to re- 
cover premises in the city of New York. The plain- 





ee 


tiffs claimed as heirs at law of one Michael [, 
Flynn, concededly at one time seized and possessed 
of the premises, who died January 14, 1889. De. 
fendants claimed title through a deed executed by 
said Flynn, bearing date January 25, 1887, to John 
Dollard, and another made by said Dollard on Jan. 
uary 27 of the same year to Mary M. Flynn, the 
wife of said Michael L. Flynn. They also claimed 
title through a will of said Michael L. Flynn made 
on March 13, 1885. The complaint alleged that the 
plaintiffs were entitled to the immediate possession 
of the premises, and that the defendants wrongfully 
withheld the possession thereof. The answers oj 
the several defendants set forth the deeds and will 
above recited. On the trial the plaintiff proved the 
possession and ownership of Michael L. Flynn, his 
death, and that they were his heirs at law. The 
defendants put in evidence the deeds and will. In 
rebuttal the plaintiffs sought to prove that at the 
time of the execution of those instruments Michael 
L. Flynn was of unsound mind and incompetent. 
This evidence the court excluded on the ground that 
as the said Flynn had not been judicially declared 
incompetent the deed executed by could be 
avoided only in equity, and thereupon directed a 
verdict for that 
the validity of the will might be assailed for lack 
of competency on the part of the testator, but an 
attack on the will would have been profitless as long 
as the deed remained unimpeached. ‘The judgment 
entered on that verdict was affirmed by the Appel- 
late Division by a divided court. 


him 


the defendants. It was conceded 


The law is settled in this State that the deeds and 
contracts of a person of unsound mind, who has not 
been judicially declared incompetent, are voidable, 
not absolutely void (Blinn v. Schwartz, 177 N. Y. 
252), and the same generally prevails 
throughout this country and in England. 


doctrine 
This, how- 
ever, by no means proves the proposition that such 
deeds or contracts can be avoided only in equity. As 
to personal property the law is clear that where a 
party has the right to rescind or avoid a contract 
he may do so either at law or in equity. 
familiar 


The most 
are contracts ob- 
Such contracts are not void, but 
A vendor defrauded into selling 
his goods may repudiate the contract and sue in 
replevin for the goods sold. If on the sale he has 
received anything from the vendee he must tender 
a return of what he has received before bringing 
suit, while in equity it is sufficient that in his bill 
of complaint he offer a restoration. This is sub- 
stantially the only difference between the two pro- 
cedures (Gould v. Cayuga Co. Nat. Bank, 86 N. Y. 
75; S. C., 99 N. Y. 333). There may be cases of 
constructive fraud, and those arising from false 
representations of a promissory character, in which 


instances of this rule 
tained by fraud. 


merely voidable. 
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relief ean be had only in equity. Where, however, 
the fraud is of such a nature as would sustain a 
common-law action of deceit it may safely be said 
that the contract may be avoided either at law or 
in equity at the election of the defrauded party, pro- 
vided only that at law the offer to rescind must pre- 
cede the institution of the action. 

Some text writers, while conceding that this doc- 
trine is true of personalty, contend that a different 
rule obtains in the case of real estate. Mr. Bigelow, 
in his work on Frauds (vol. 1, p. 76), writes: “Tz, 
however, the property sought is realty, the case will 
he different, according to the general view of the 
common law. The guilty party acquires indeed only 
a voidable title, as in the case of personalty; but 
the title of real estate can be conveyed only by deed, 
and it follows that it can be divested only by deed. 
Tender and demand would not then restore th« 
legal title to the defrauded vendor. He would have 
no right to enter; he could not then expel the pur- 
chaser, and he could not maintain an action of eject- 
ment, for that requires a legal title.’ The author- 
ities cited by the learned author in support of his 
position (Pearsall v. Chapin, 44 Pa. St. 9; Mitchell 
y. Moore, 24 Towa, 394; Blaney v. Hanks, 14 id. 400; 
Nicholson v. Halsey, 1 Johns. Ch. 417) hold only 
that where a deed has been duly executed and de- 
livered a subsequent surrender or destruction of it 
will not divest the estate conveyed, but that a re 
conveyance should be tendered. Tn Ferret v. Hill 
(15 C. B. 207) the only proposition decided was that 
representation as to the intended use of premises 
leased from the defendant being merely promissory 
and collateral could not defeat the tenant’s right to 
possession in an action at law. The author concedes 
that the law in Massachusetts is the reverse of that 
stated by him (Bassett v. Brown, 100 Mass. 355). 
In this State it has been held that a judgment cred- 
itor may, without resort to equity, sell on execution 
lands conveyed by his debtor in fraud of ereditors 
and that the purchaser at the sale may recover the 
lands in ejectment (Chautauqua Co. Bank v. Risley, 
19 N. Y. 369), and it has never been the practice 
with us when resort is had to equity, either in a 
case of a deed fraudulent as to creditors or in one 
where the deed has been obtained by fraud on the 
grantor, to do more than to declare the deed fraud- 
ulent and void, not to require a reconveyance by 
the grantee. 

Accepting, however, the distinetion made by the 
learned text writer between the principle applicable 
in realty and that applicable to personalty, there 
nevertheless are unquestionably certain kinds of 
fraud for which a deed can be avoided at law. It 
is said in Story’s Equity (sec. 60): “Thus, for ex- 
ample, although fraud, accident and trust are proper 
objects of courts of equity, it is by no means true 





that they are exclusively cognizable therein. On the 
contrary, fraud is in many cases cognizable in a 
court of law. Thus, for example, reading a deed 
falsely to an illiterate person, whether it be so read 
by the grantee or by a stranger, avoids it as to the 
other party at law” (citing Thoroughgood’s Case, 
2 Coke, 9). The same is true as to a deed executed 
by a blind man (Shulter’s Case, 12 Coke, 319). There 
are two cases of fraud which differ essentially in their 
character; in the one the grantor is induced to con- 
vey his property by fraudulent representations as to 
the value, nature or character of the consideration 
he receives for the conveyance. ‘This is sometimes 
called fraud in the consideration. In the other case 
the grantor is deceived into the execution of an in- 
strument of the contents of which he is ignorant. 
This is sometimes called fraud in the execution of 
the deed. The distinction between the two cases lies 
just here. It is elementary law that the assent of 
the parties is necessary to constitute a binding con- 
tract. In the first case the assent of the party, 
though obtained by fraud, is, nevertheless, obtained 
not only to the execution of the instrument, but to 
the contract which it evidences. In the second case 
there is procured oniy the signature to and execution 
of the written instrument, but not assent to the 
contract therein stated. In cases of this latter class 
the deed can be avoided at law (Wilcox v. Am. Tele- 
phone & Telegraph Co., 176 N. Y. 15). It seems 
to me plain that a deed by an incompetent person 
falls within the second elass. The ground on which 
such deeds are avoided in case of fraud is that the 
party was misled by deception and has never assented 
to the contract. The ground on which the deed of 
an incompetent is avoided is that by infirmity of 
intellect he is incapable of giving assent. The ele- 
ment that avoids the deed is the same in the two 
cases; lack of assent, and it is not material whether 
it exists through deceit or through imbecility. The 
earlier authorities in this State so considered it. In 
Jackson yv. Hills (8 Cow. 290), where a defense of 
fraud was ruled out, it was said by the Supreme 
Court: “The defense was that the lease was ob- 
tained by fraud; not that the defendant was in- 
competent, by reason of age, infirmity, or mental 
imbecility, to make a valid contract, or that she 
was ignorant when she executed the lease of its 
nature and effect; but that the lessor was guilty of 
a misrepresentation as to a part of the considera- 
tion or inducement as to the making of the lease.” 
This case is cited with approval in Osterhout v. 
Shoemaker (3 Hill, 513), where again the distine- 
tion is pointed out between fraud in the considera- 
tion of a deed and fraud in its execution. In Phil- 
lips v. Gorham (17 N. Y. 270), the action was to 
recover the possession of lands. The complaint stated 
title in the plaintiff as heir at law of a deceased 
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ancestor; that the defendant was in possession claim- 
ing under a deed from said ancestor; that at the 
time of the making of such deed to the defendant said 
ancestor was of unsound mind and wholly incom- 
petent to make the deed, and that the deed was ob- 
tained fraudulently by threats, false promises and 
other improper influences. The trial court refused 
to charge the defendant’s request that before the 
deed could be avoided for fraud or undue influence 
it was necessary to procure a judgment to that 
effect in an action brought for that special pur- 
pose. The action was tried at law before a jury. 
Recovery by the plaintiff! was sustained, this court 
holding that in an action to recover specific real 
property the plaintiff might attack a deed under 
which the defendant claimed upon grounds which 
were formerly cognizable in equity as well as those 
cognizable at law. ‘The only criticism that can be 
made on the application of that decision to the case 
at bar is that in the case cited the complaint al- 
leged a cause of action in equity as well as at law, 
while in the one before us the complaint states only 
a cause of action at law. It is to be observed, how- 
ever, that the defendants’ request to charge presented 
no contention that so far as relates to the ground of 
imbecility resort must be first had to equity, but 
was confined to the allegation of fraud. The case 
is cited with approval in Mandeville v. Reynolds 
(68 N. Y. 528, p. 543), where it is said: “So if 
in an action of ejectment the defense rests upon a 
deed or will the plaintiffs can make proof that it 
was procured by fraud or other imposition.” Fin 
ally, in Van Deusen vy, Sweet (51 N. Y. 378), the 
decided that the 
deed of an incompetent person could be avoided in 


commission of appeals squarely 
an action of ejectment, and that it was not neces- 
sary to resort to equity. This case, unless it is to 
be overruled, is decisive of the question before us. 
There, as in this case, the action was in ejectment, 
the complaint simply stating that the plaintiff was 
the owner in fee and entitled to the possession of the 
real estate therein described, and that the defendant 
unlawfully withheld possession thereof, 

The rule stated seems to generally prevail in this 
country. In Massachusetts the deed of an incom 
petent person is voidable, not void (Allis v. Billings, 
6 Mete. 415); nevertheless ejectment lies to avoid 
the deed. The rule obtains in Pennsylvania (Craw- 
ford v. Scovell, 94 Pa. St. 48); in Maine (Hovey v. 
Hobson, 53 Me. 451); in New Jersey (Katon v. 
Eaton, 37 N. J. 108); in New Hampshire 
(Young v. Stevenson, 48 N. H. 133); in Indiana 
(Brown v. Freed, 43 Ind. 253), and in North Caro- 
lina (Fitzgerald v. Shelton, 95 N. C. 519). It may 


Law, 


be objected to the application of some of these au- 
thorities that the courts of Massachusetts and Penn- 
sylvania being for a long time without equity juris- 











diction, resort for relief was necessarily had to the 
common law courts, and that in Massachusetts it js 
not necessary to restore the consideration, even where 
the contract with the incompetent person has been 
made in good faith and in ignorance of such incom. 
petency. No State, however, has maintained more 
steadily the distinction between common law and 
equity jurisdiction than New Jersey, and in that 
State, the same as in our own, a person dealing in 
good faith with an incompetent person, ignorant of 
his imbecility, is protected. Yet, as appears by the 
New Jersey case cited, in an action in ejectment a 
plaintiff may attack the deed of his ancestor for 
incompetency. The law seems to be the same in 
England (Ball v. Manning, 1 D. & C. 380). 

Let us now turn to analogy. Nearly all the text 
writers and. judicial decisions treat lunacy or mental 
unsoundness and infancy as disability similar in 
character and in their effect on the contracts of the 
parties. In Bool vy. Mix (17 Wend. 119), Judge 
Bronson said: “ Deeds procured by duress, or exe- 
euted by persons of unsound mind, stand on nearly 
the same footing as the deeds of infants. In Blinn 
v. Schwartz VANN quoted from 
Blackstone, Chancellor Kent and the principal text 
writers on contracts to the effect that the contracts 
of lunatics and infants were of the same character, 


(supra) Judge 


not void and mere nullities, but voidable only. It 
is clearly settled that an infant on arriving at age 
may avoid his deed in an action at law (Jackson y, 
Carpenter, 11 Johns. 539; Clapp v. Byrnes, 155 N, 
Y. 535; Craig v. Von Bebber, 100 Mo. 584; Miles 
v. Lingerman, 24 Ind. 387; Cole v. Penolier, 14 Ind. 
158; see Tyler on Infaney, p. 69). We see no rea- 
son why a different rule should apply in the case of 
persons of unsound mind. 

The learned judge who wrote for the majority in 
the court below relied on a previous opinion ren: 
dered by him in the ease of Blinn v. 
App. Div. 25). 


Schwartz (63 
The only ease cited as authority 
for the proposition that relief from the deed of a 
person of unsound mind must be had in equity alone 
is Jacobs v. Richards (18 Beavan, 300). But that 
could have decided no such proposition, for it was 
not an action at law but a suit in equity. The 
action was for the foreclosure of a mortgage, and all 
that was there held was that the defense of lunacy 
must be set up by a cross bill. The only case that 
I can find supporting the position of the learned 
justice of the Appellate Division is the case ol 
Moran v. Moran (106 Mich. 8), but, as conceded in 
the opinion there delivered, the decision is opposed 
to the current of authority elsewhere. It is doubt: 
less true that an executed contract made with a 
person of unsound mind in good faith, for a valu- 
able consideration, without knowledge of such mental 
unsoundness, will not be set aside or avoided, at 
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feast without a return of the consideration paid 
Hunt, 79 N. Y. 541). It 


may also be true that a court of equity could in such 


(Mutual Life Ins. Co. v. 


ease deal with the rights of the parties more ade- 
quately than a court of law. But this cannot de- 
prive the plaintiff's of their right to try the issue 

court of law if that has 
mode of trial of such an 


before a jury in a 
hitherto been the 
action, Nor is embarrass 


there any so. great 


ment in such a trial as has been suggested. 
If in analogy to the case of fraud it is necessary for 
the plaintiffs to return the consideration paid before 
suit brought, and they have failed to tender such 
return (a question we do not decide), then the 
action will be dismissed, and it is the plaintiffs 
alone who will suffer by resorting to law instead 
of to equity. If, on the other hand, payment of a 
valuable consideration in good faith is in the nature 
of an equitable defense, still the Code of Civil Pro- 
cedure (see. 500) in express terms authorizes t! 

interposition and determination of such defenses in 
an action at law (N. Y. Cent. Ins. Co. v. Nat. Pro- 
tection Ins. Co., 14 N. Y. 85). 


do not pass on those questions, for the record now 


On this appeal we 


before us does not show whether a valuable consid- 
eration was paid, or, if paid, whether it was paid 
in good faith without knowledge of the infirmity of 
the grantor. The judgment appealed from should t+ 
reversed and a new trial granted, costs to abide 
court. 


—__ : 0 :——_-—— 


The Calendar. 


By Epwin Hicetns. 
a 
Index of Time for brain and heart, 
Variant ever as variant Art; 
ted letters leading choirs of seven 
By crimson path from earth to heaven. 





There’s space to write,—the days between,— 
Write words of cheer, deeds ever green; 
Write hope for fear, joy for the tear; 
Write quickly: 
There are strains of music, a bugle eall, 


"Tis end of the year. 


Take the old calendar down from the wall. 


II. 
A new one in the old one’s place, 
Waiting with an attractive face 
Its days are pure and white and clean: 
There’s space to write, each day between; 
Write: 
Each dawn for thee a morning star. 


Brave and good; nor beauty mar, 


Step to Time’s music through life’s maze 
Then thou shalt stand at end of days. 
There are strains of music, a bugle call, 
Write: In the new Calendar on the wall. 





Some of Humanity’s Debts to Vivisection. 


By R. W. Sutrenpr, M. D., in The Medico-Legal 


Journal. 


On the evening of the 19th of February (1908) 
the Medico-Legal Society held one of its regular 
meetings at the Waldorf-Astoria Hotel, upon which 
occasion the present writer read his paper dealing 
With the question of vivisection and its detractors. 
In that communication the subject was dealt with 
in a very general way, the whole making too lengthy 
a contribution to reproduce in this journal, so, 
through the courtesy of the Society and Dr. Clark 
Bell, who presided at the above-mentioned meeting, 
[ have been permitted to have my original paper 
printed elsewhere, while in the present article it 
is my aim to incorporate the main facts that were 
set forth in the paper that was read at the Waldorf- 
Astoria, but more particularly do | wish to elaborate 
those points that) go to demonstrate what medical 
science has gained for the world and for humanity 
through vivisectional researches in times past, and 
the enormous benefits that continue to flow from 
such operations in the present. 

It has been a matter of the greatest amount of 
surprise to me lately to note the names of some of 
the most distinguished physicians and surgeons in 
this country, as well as in Eurepe, associated with 
those who please to call themselves antivivisection- 
ists in this old controversy, which bas of late been 
revived on their part with all the asinine mental 
density of the inquisitional attacks of the enemies 
of science in the fifteenth century, and, it would 
If those 
great surgeons and physicians have said the things 


seem, with quite as much venom and vigor. 
that the antivivisectionists allege that they have 
said against the practice, and it seems quite in 
credible in some instances,—why there can be but 
a few explanations for their attitude. They have 
either no knowledge of viviseetion, never having en- 
joyed the advantage of laboratory research; or, their 
time being taken up with their enormous practices, 
they daily and unthinkingly use the facts that vivi- 
section has given to the world, never questioning 
how they were obtained, by whom, or when. 
Today vivisection covers a very wide field of scien- 
tifie experimentation, as it not only includes experi- 
mental cutting operations, upon man when justifi- 
able, but more particularly upon various forms of 
animals below man—for it likewise takes into con- 
sideration such similar experimentation, whether it 
be to advance our knowledge of surgery, medical 
practice, midwifery, the action of drugs and poisons, 
physiology, pathology, the relation of living beings 
to their environment, and other lines of research, to 
each and all of which it has been the main factor of 
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advancement since 
instituted. 


Vivisectional methods were first 


Every profession has within it its constituency of 
the narrow-minded and the semi-informed. Medicine 
forms no exception here, and the antivivisectionists 
have drawn upon this constituency for some of its 
recruits. In some instances the bait of widespread 
notoriety was more than their light-weight braias 
could resist. Apart from this contingent, the main 
body of antivivisectionists is made up of sentimental 
women; pseudo-humanitarians; and representatives 
from various religious organizations, with a moder- 
ate mixture of the arch enemy to society and all 
other progress, the vice suppressionists. 

At the outstart, I desire to say upon my own re- 
sponsibility that, in the main, the representatives 
of the great army of doctors of medicine of the 
yarious civilized countries of the world, both liv- 
ing and dead, are not, nor have they been, of an 
ignorant class, nor of a class given to brutality, and 
to the performing of experiments upon living ani- 
mals for the sole purpose of giving pain, and the 
amusement it afforded them. The sane in our com- 
munity I think will readily admit this, whatever the 
antivivisectionists may think. 

Then I desire to state, and again entirely upon 
my own responsibility, that the practical benefits 
conferred upon man and other animals which he 
has domesticated, through what has been learned 
and derived from 
amount, absolutely incalculable. 


vivisectional researches, is, in 
These benefits are 
actual and ever upon the increase. That this is true, 
medical evidence and medical statistics prove beyond 
the slightest peradventure of a doubt, and in the 
most incontestable manner possible. 
without continuous ex- 
perimentation, and it must of necessity experiment 


with the materials which in the case of any particu- 


No science can advance 


deals 
In its broadest sense, the science of medicine 


lar line of scientific research it studies and 
with. 
deals with life, therefore in its experimentation it 
employs such material as possesses life. The physi- 
ologist could add nothing to the knowledge of his 
science by experimenting with the materials used in 
investigation by the photographer, any more than 
the scientific photographer could in any way ad- 
vance the acquired knowledge of his science through 
vivisectional research. Now my advice to the entire 
body of antivivisectionists,—apart from those great 
and unthinking surgeons and physicians who have 
joined their ranks in the world at large, and in this 
eountry and in England in particular, is to attend 
to their own affairs, and let the doctors and their 
researches alone, for, as a matter of fact, they have 
no real knowledge of the necessities of either. If 
they really must exert their efforts to prevent cruel- 
ties to dumb animals let them turn their attention 


in other directions, as, for example, the cattle brand- 








ing corrals on the western prairies; the ostrich 
farms; the restaurants, where thousands upon thov- 
sands of animals are boiled alive daily; and many 
similar hotbeds where unnecessary cruelties are per- 
formed, and have been performed for ages past. The 
examining into such operations as these falls directly 
and legitimately within the proper sphere of their 
action. Taking the sum total of the amount of pain 
and cruelty inflicted through the branding with a 
big iron brand, heated to a white heat, of thousands 
upon thousands of innocent little calves in this 
country, so far outweighs all the pain that has ever 
been felt by animals in the vivisectional laboratories 
ot the world, that the latter need hardly be consid- 
ered at all in comparison. And, mind you, this brand- 
ing is done without the mitigation of any anaes. 
thetic, and makes only as a factor in the satisfaction 
of man’s greed, while the facts acquired through 
vivisectional research make for the ultimate allevi- 
ation of suffering in both man and other animals for 
all time; and in all parts of the world into which 
the knowledge thus obtained may be extended. 

Without mentioning any names then, L prefer to 
propound a few questions to those great and dis- 
tinguished British and American surgeons and _ phy- 
sicians, whom it is alleged have joined the ranks of 
the antivivisectionists, and who, as a body, subscribe 
to the statement that neither medicine or surgery, 
physiology or pathology, therapeutics or hygiene, 
have ever, in any way, been advanced through wiiat 
we have gained by vivisectional experimentation in 
the broadest sense of its meaning. 

These gentlemen will admit, 1 think, that it is of 
importance for us to know of the properties of the 
pancreatic juice, and the part it plays in digestion. 
Would it have been possible to have gained, up to 
the present time, such information from studies of 
our own species? Would the law have allowed it, 
and could constant demonstrations be made to med- 
ical students every year in the schools? Most em- 
phatically, No. And had it not been for Bernard’s 
brilliant vivisectional experiments upon living ani- 
mals, and the forming of pancreatic fistulae in dogs, 
and thus obtaining unadulterated specimens of the 
secretion, we would know little or nothing today of 
the nature and action of the pancreatic juice— 
practically nothing. 

It will be admitted that it is important for us to 
Was 


not the demonstration of the shortening of the ven- 


know the exact and every action of the heart. 


tricles during systole made through vivisectional ex- 
periments on the lower animals, as dogs and frogs; 
and could this fact, so long debated, have been proved 
in any other way? Here we must use woorara and 
anaesthetic. How about what we 
know in regard to the cireulation of the blood, and 
the formation of abscesses? 


administer no 


We would have been 
almost in the dark here had it not been for our ex- 


amin 

It 
the n 
the | 
tem, 
the | 
grea’ 
How 
tion’ 
tion, 
labo. 
peril 
neve 

Hi 
cula’ 
we | 
resp 
and 
nig! 
wou 


regi 
phy 
thir 
livil 
mor 
gas 
of { 
the 
juic 
tior 
whi 
mer 
kne 

sea 
eve 
the 
sin 
\ 
act 
not 
of 

hos 
or 


kn 





THE ALBANY LAW JOURNAL. 


123 





— 





aminations and experiments with the lower animals. 
It is very important for us to know something of 
the nature of the pressure of the blood in the arteries; 
the pressure in different’ parts of the arterial sys 
tem; the influence of respiration upon circulation; 
the rapidity of the circulation of the blood; and a 
great deal more referring to this most vital fluid. 
How have we come by nine-tenths of that informa- 
tion? Distinetly through vivisectional experimenta- 
tion, upon living animals performed in hundreds of 
laboratories in various parts of the world. The ex- 
periments were of such a nature that they would 
never have been permitted in the case of man. 
Have we learned nothing about the veinous cir- 
culation through vivisection? And how about what 
we know of the respiratory sense in the study of 
respiration? It was settled by Volkmann in 1841, 
and entirely through operations upon 
might have waited until the crack of doom and it 
would never have otherwise been revealed to us. 


dogs; we 


How about Bernard’s experiments upon dogs in 
his studies of the nature of saliva? Could these have 
been performed upon the human subject, and was 
nothing learned through vivisectional experiments in 
to important The 
physiology of deglutition surely an important 


regard these very secretions ? 
is 
thing. How about the experiments of Longet upon 
living dogs in this matter? Half our knowledge or 
is to The of 
gastric fistulae in living dogs, and the continuation 


of sueh experiments, is absolutely indispensable for 


more here due vivisection. formation 


the scientific study of the properties of the gastric 
juiee, and the study of the entire question of diges 
tion. Will any sane person question for an instant 
what a thorough knowledge of digestion means to the 
? More than four-fifths of that 
knowledge has been gained through vivisectional re- 
search. So great is the bulk of this knowledge that 
even the importance of Dr. Beaumont’s studies of 
the gastric juice in the case of Alexis St. Martin 
sink into insignificance beside it. 


medical practitioner 


What would we know today of the physiological 
action of the intestinal juice in digestion were it 
not for the careful vivisectional experiments of Colin, 
of Frerichs, of Bidder and Schmidt, of Busch, and a 
host of other Little 
or physiological 
knowledge was accomplished through viviseetion. The 
same may be said for our knowledge of the fune- 
tions of the liver, and the action of the bile. Pray 
what would we know about such an important fluid 
in the economy as bile, had it not been for the hun- 
dreds of experiments that have been made by dis- 
Has 
the employment of biliary fistulae in dogs brought 
us nothing here? Were the experiments of Schwann 
Could the examination of the human 
subject alone have given us any information in re- 


observers in the same direction? 


nothing. All this important 


tinguished investigators upon living animals? 


of no value? 








gard to the properties and action of bile? Is the 
knowledge of the influence exerted by this fluid of 
no importance? What are the great and distin- 
guished surgeons and physicians in the ranks of the 
antivivisectionists thinking about? 

Almost our entire knowledge of the physiology of 
the digestion we owe to 
vivisectional experimentation,—and what we learned 
from animals in: this matter, was, as we know, con- 
firmed in at least instance the 
ject by Professor Busch. 


intestines and intestinal 


one in human sub- 

Nearly everything we know of the physiology of 
the spleen, kidneys and the supernal capsules has 
been acquired through our studies of these organs 
in the lower forms of animals. The removal of the 
spleen in a live dog was performed as long ago as 
the year 1687 and in the works of 
Malpighi, and the operation has been done hun- 
dreds of times since. 


is described 
We have a great deal to learn 
yet, with respect to the physiology of such glands 
as the thyroid, the thymus, and the pineal, so we 
ean ill afford to part with such little information 
as we possess, much of which has come to us through 
vivisectional investigation, as every informed physi- 
ologist well knows. 

When we come to study the literature of such 
a highly important subject as nutrition, we find it 
simply overflowing with that were obtained 
through a study of the physiology, by vivisectional 
means or otherwise, of the 


facts 


lower animals, and 


ap- 
plying such knowledge to our own economies. 


The 
experiments of such investigators as Boussingault, 
M. Claude Bernard, Magendie and Bernard, who in- 
troduced thermometers into the heart of a living 
horse; Herwig performing the same operation on a 
calf; and a score more most distinguished physiolo- 
gists, having given us much that we know about ani- 
mal heat. In fact more than half we know about 
animal heat we have obtained through experimenta- 
tion upon the lower forms. Will any antivivisec- 
tionist question for an instant the importance of a 
knowledge of animal heat? 

When the floor of the fourth ventricle of the brain 
is irritated artificial diabetes is produced, and we find 
sugar in the urine. The experiment is in nearly all 
instances made with rabbits; the operation is al- 
most entirely painless, and is seriously interfered 
with if we administer an anesthetic or woorara. 
This experiment throws a very important light upon 
the glyeogenic function of the liver, and [ have yet 
to meet with a man or woman who were willing to 
allow me to perform the operation upon them, no 
matter what the knowledge meant to medicine or 
otherwise signified. Its value rests entirely upon a 
vivisectional experiment, and Flint has said of it 
that the “ production of diabetes in this way, in ani- 
mals, is exceedingly interesting in its relations ,to 


certain cases of the disease in the human subject, in 
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which the affection is traumatic and directly attrib- 
utable to injury near the medulla.” Many women 
faint when they see the instrument pushed down 
into the living animal’s brain; antivivisectionists 
throw up their hands in holy horror; and the senti- 
mentalists rush in to pass a bill to prohibit such 
brutalities. Most laymen are laboring under the im- 
pression that to cut the brain is the most painful 
operation that can be done on any living subject. 
Cutting the brain in a live person in no way influ- 
enced by an anesthetic gives rise to no pain at all. 
In the case of a gunshot wound of the head, I have 
taken away a teaspoonful of brains in an unanes- 
thetized man, and he never so much as flinched or 
felt it. Surely it is important to know all we can 
about such a disease as diabetes—almost any one will 
admit that. 

We owe to experiments upon living animals or 
those recently deprived of life nearly all we know of 
the physiology of the muscular system, as is shown 
in the well-known experiments of such able investi- 
gators as Masey, Longet, Dr. Brown-Sequard, Helm 
holtz and others. 

In man, as in other vertebrates, there is no more 
important system in the economy than the nervous 
system, indeed one might in truth say that it is the 
most important system of the body. Has our knowl 
edge of the nervous system, in health and disease, 
been added to in any way through vivisectional expe- 





riments upon the lower animals? If I may be per- 
mitted to answer this question, I would say that were 
we to eliminate from our present. knowledge of all 
we know of the nervous system what has been gained 
through the investigations upon living animals, both 
with and without anesthetics and woorara, of such 
brilliant and talented experimenters as Sir Charles 
Bell, Magendie, Muller, Shaw, Waller, Bernard, 
Brown-Sequard, Matteuci, Chauveau, and a host of 
equally eminent observers since, the amount of infor- 
mation we would have left would be about coequa) 
with what physiologists knew of that system two 
and a half centuries or more ago. It would have 
been simply impossible to have gained what we here 
know through experiments upon human beings, and 
I defy anyone to demonstrate that I am wrong in this 
statement—be he or she layman or laywoman, anti- 
vivisectionist or doctor of medicine. What we know 
of the nervous system through vivisection has simply 
relieved either in whole or in part an endless amount 
of pain in millions of human beings and other ani- 
mals in times past, and will for all time to come. 
What I have just said in regard to the nervous sys- 
tem applies with greater or less truth to every de- 
partment of surgery and medicine entailing the relief 
of physical and mental suffering in man and thous- 
ands of ferine and domesticated animals below him. 

Space limitations will prevent me from pointing 
out the incalculable benefits to humanity that have 





— 


flowed from vivisectional experimentation in the test. 
ing of drugs and poisons; in surgical researches, 
and in half a dozen equally important fields of ny 
profession, This I may do upon some future occa. 
sion, but for the present [ must close here. 





20:3 
Minnesota and North Carolina Rate Laws, 


On Monday, March 23d, the Supreme Court of the 
United States filed two opinions holding, in effect, 
that the rate laws of the States of Minnesota anj 
North Carolina were in conflict with the fifth and 
fourteenth amendments of the Federal Constitution, 
guaranteeing all citizens the equal protection of the 
law, and providing that no one shall be deprived of 
his property without just compensation and without 
due process of law. 

In the Minnesota case, certain stockholders of the 
Northern Pacifie secured an injunction in the United 
States Circuit Court, restraining Attorney-General 
Young and other State officials from carrying the 
rate law into effect, on the ground that the rate 
fixed was so low as to deprive the investor of his 
property without due process of law, whereupon the 
attorney-general, in violation of the injunction, ap- 
plied for and obtained a writ of mandamus in the 
State court directing the Northern Pacific to comply 
with the law. Proceedings were then taken against 
the attorney-general for contempt of the Federal te 
straining order; he was found guilty by the Federal 
court, fined $100, and ordered to discontinue the man 
damus proceeding. He refused either to pay the fine 
or discontinue the case, and applied to the Supreme 
Court for a writ of habeas corpus, on the ground that 
the United States Circuit Court was without juris- 
diction in the original proceeding, inasmuch as there 
was no diverse citizenship, and the proceeding against 
him as attorney-general was in reality a proceeding 
against the State of Minnesota, in violation of the 
eleventh amendment. 

The court held, in an opinion by Justice Peckham, 
that the act was in conflict with the Constitution, in 
that the question of the sufficiency of the rates to 
enable the company to obtain a proper return to its 
stockholders for their investment, was a judicial ques 
tion, as it would be a violation of the Constitution to 
fix rates so low as to be confiseatory, if enforced; 
and that the penalties imposed by the act were of 
such character as to prevent the railroad from re- 
sorting to the courts for a determination of their 
rights, and hence, in effect, denied them the equal 
protection of the law; and that the suit could not be 
regarded as one against the State of Minnesota merely 
because the proceedings were directed against the 
attorney-general. 

His language, in part, was as follows: 

“The question of the sufficiency of the rates to 
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enable the company to obtain some return to its 
stockholders for their investment has for many years 
been held to be one for the courts to decide, as it 
would be a violation of the Constitution of the United 
States t~ fix rates so low as to be confiseatory if en- 
forced. 

“The laws providing rates for transportation of 
passengers and freight in the two cases under con- 
sideration have been held by the courts below to be 
so low as to be substantially confisecatory, and should 
therefore not be enforced until after further trials. 
The courts had jurisdiction to make such an order. 

“[t has also for many years been held that a suit 
is not one against the State, although it prevents a 
State officer from bringing suits for the enforcement 
of a State enactment. 

“It is no more a suit against the State than is a 
proceeding which compels an officer of the State to 
produce a person in his custody charged with a crime 
against the State before a Federal court or judge, 
who thereupon discharges such person on the ground 
that his imprisonment is in violation of the Federal 
Constitution. Such a proceeding has been held valid 
for many years past. 

“The jurisdiction of the Federal courts in such 
cases is only exercised where the State enactment is 
alleged to be a violation of the Constitution of the 
United States, and in such case it is proper for those 
courts to take jurisdiction equally with the State 
courts, as the Constitution of the United States is by 
its own provisions the supreme law of the land, any- 
thing in any State Constitution or law to the con- 
trary notwithstanding, and there is no usurpation of 
jurisdiction in such event. 

“The same duties rest upon the State courts, and 
the party had his choice of forum, without any invid- 
ious distinction against the State courts and in favor 
of the Federal of 
latter. 

“When a Federal court has taken jurisdiction of 
a case before any proceeding in a State court has 


courts because his choice of the 


been commenced the former court has authority to de 


cide the case and to enjoin any person from proceed 
ing in a State court until the Federal court has pro- 


ceeded to judgment. This is also a well-established 
right of a court of equity, and no new ground is 
taken in this case. 

“For disobedience to the freight act, the officers, 
directors, agents and employees of the company are 
made guilty of a misdemeanor, and, upon conviction, 
each may be punished by imprisonment in the county 
jail for a period not exceeding ninety days. Each 
violation would be a separate offense, and therefore 
might result in imprisonment of the various agents 
of the company who would dare disobey for a term ot 
ninety days each for each offense. 

“Disobedience to the passenger rate act renders 
the party guilty of a felony and subject to a fine not 


~ 





exceeding $5,000, or imprisonment in the State prison 
for a period not exceeding five years, or both fine and 
imprisonment. The sale of each ticket above the 
price permitted by the act would be a violation 
thereof. It would be difficult, if not impossible, for 
the company to obtain officers, agents or employees 
willing to carry on its affairs except in obedience 
to the act and orders in question. 

“The company itself would also, in ease of disobe- 
dience, be liable to the immense fines provided for in 
violating orders of the commission. The company, 
in order to test ihe validity of the acts, must find 
some agent or employee to disobey them at the risk 
stated, 
lation must be to preclude a 
(either State or for 
ing its validity. The officers 


The necessary effect and result of such legis- 
resort to the courts 
the purpose of test- 
and employees could 
not be expected to disobey any of the provisions of 
the acts or orders at the risk of such fines and pen- 


Federal) 


alties being imposed upon them in ease the court 
decide that the The result 
would be a denial of any hearing to the contrary, 
“A Jaw which 
sult by imposing 


should law was valid. 
indirectly accomplishes a like re- 
such conditions upon the right to 
appeal for judicial relief as works an abandonment 
of the right rather than face the conditions upon 
which it is offered or may be obtained is also uncon- 
stitutional. It may, therefore, be said that when the 
penalties for disobedience are by fines so enormous 
and imprisonment so severe as to intimidate the com- 
pany and its officers from resorting to the courts to 
test the validity of the legislation, the result is the 
same as if the law in terms prohibited the company 
from seeking judicial construction of laws which 
deeply affect its rights.” 

Justice Harlan filed an elaborate dissenting opin- 
ion, in which he maintained that the proceeding was 
to all intents and purposes a suit against the State 
of Minnesota, and therefore the action could not be 
maintained. Tis language was in part as follows: 

“Neither the words nor the policy of the eleventh 
amendment wil, under our former decisions, justify 
any order of a Federal court, the necessary effect of 
which will be to exclude a State from its own courts. 
Such an order attended by such results cannot, T 
submit, be sustained consistently with the powers 
which the States, according to the uniform declara- 
tions of this court, possess under the Constitution. 

‘T am justified, by what this court has heretofore 
in now saying that the wise men who 
framed the Constitution and who caused the adoption 
of the eleventh amendment would have been startled 
by the suggestion that a State of the Union can be 
prevented by an order of a subordinate Federal court 
from being represented by its attorney-general in a 
suit brought by the State in one of its own courts, 
and that such an order would be inconsistent with 
the dignity of the States as involved in their con- 


declared, 
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stitutional immunity from the judicial process of 
the Federal courts (except in the limited cases in 
which they may constitutionally be made parties in 
this court) and would be attended by most  perni- 
cious results.” 

In the North Carolina case, one Woods, a ticket 
agent of the Southern Railway, was sentenced to 
thirty days in the chain gang for selling a ticket 
for more than the maximum rate allowed by the 
State law. Pritchard, U. 8S. Cireuit Judge, released 
him on habeas corpus. The question involved was 
tue jurisdiction of the Federal court to issue the writ 
under the circumstances, in deciding which the court 
passed upon the validity of the rate law.—The Legal 
Intelligencer, Philadelphia. 

TO: 
Is Brief-Making a Lost Art? 

The Yale Law Journal for April, 1908, contains an 
article with the above title, by Hon. Alfred C. Coxe. 
of the United States Circuit Court of Appeals, which, 
in sorrow rather than in anger, and with much sar- 
donic humor, protests against the unloading upon the 
courts of long and irrelevant treatises under the mis- 
nomer of briefs. He remarks: 

“The prevailing characteristics of the 





modern 

In the courts 

of the United States a brief under thirty pages is 

the pleasing exception, and there are authentic in- 

stances where they have exceeded 800 printed pages. 

Valde deflendus! 
* 


* * 


brief are discursiveness and prolixity. 


* * * . * * 

“ A few years ago a cause was tried before the writer 
where the points in controversy were so sifted at the 
argument that but one simple question was reserved 
for decision. Counsel united in requesting that they 
be permitted to furnish briefs. In vain the court 
suggested that such a course was unnecessary, as 
there was no dispute upon the facts and he only de- 
sired to examine an authority or two on the law. At 
last the court yielded and permission was given upon 
the express understanding that the briefs were not to 
aggregate more than ten pages. In due course the 
briefs arrived, there were but ten pages, it is true, 
but in one of the briefs they were royal octavos, and 
printed thereon in agate type was matter enough to 
cover forty pages of ordinary size. No notice was 
taken of the imposition, the court feeling that any 
fine imposed upon the author of the brief as a juggler 
should, in all fairness, be returned to him as a re- 
ward for his pre-eminence as a humorist. 

“ Few men can resist the temptation to argue every 
question which the record presents, no matter how 
inconsequential. They forget that in all probability 
the cause will ultimately turn upon one fundamental 
proposition and that he will succeed who has the abil- 
ity to discover and present this proposition in the 
clearest light. 


* * * o * * * 





“Contemplate the cruelty of asking a judge, who 
has to dispose of several hundred cases annually, to 
study a printed book ten inches long, seven inches 
wide and one and a half inches thick. The mere 
physical act of reading it understandingly will cc. 
cupy a week, 
to man.’ 

% & * * . + * * * 


It is an example of ‘ man’s inhumanity 


“A cause was recently presented to a Federal 
court in which several parties were interested in- 
volving many perplexing questions of fact and lay, 
Hight counsel appeared and every statement made was 
disputed by one or more of the opposing counsel, 
Recess arrived while yet the case was in an impene- 
trable fog. When the court reconvened the judge held 
up the eight briefs, aggregating a volume an inch 
and a half in thickness, and exclaimed: ‘I have been 
endeavoring to find out what the truth about this case 
is from an examination of these briefs. It is im. 
possible; it would take a week to read them. Coun- 
sel who present such briefs to a busy judge should be 
disbarred.’ For a moment there was consternation 
in the court room, but the senior counsel relieved the 
situation by saying: ‘We have to thank your honor 
for the impartiality of your ruling; we are all treated 
alike; we all go over the bar together.’ The laugh 
which followed was joined in heartily by the judge. 
The remark of the judge was not made in anger. It 
was, in a way, the expression of a feeling of resent- 
ment that he should be required to struggle through 
such a mass of conflicting statements to get at the 
truth, which might have been made so clear. It was 
the unpremeditated protest of one who had suffered 
mental agony in trying to fathom the mysteries of 
the modern brief. To adopt the words of the trans- 
lator of the Inferno, it was ‘the passionate outery 
of a soul in pain.’ ” 

In an article in this journal on January 22, 1891, 
on “Some Suggestions About Brief-Making,” it was 
said: 

“ A brief should contain the skeleton of the argu- 
ment. Of course, counsel should not fall into the 
opposite mistake of elaborating the argument as 
fully, or illustrating it as copiously, in the points 
as on the oral discussion in court. But the applica- 
tion of the legal principles supposed to be involved 
to the special facts of the case should be made clearly 
and completely. It was once said of a member of 
our bar, having a large amount of business in one 
particular line, that he used the same brief in every 
case. At every term of our appellate tribunals there 
are handed in many briefs of such general and _ per 
funetory nature that it seems almost as if they might 
have been turned out by machinery. 

“In the use of authorities the main object should 
be to discriminate between, and distinguish, close 
cases, There will usually be found in the reports a 
limited number of adjudications having some direct 
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pearing on the controversy. Time spent in analyz- 
ing these authorities, in showing how a particular 
decision necessarily controls, or why an apparent 
precedent the other way in reality involves a differ- 
ent principle, is well employed. The result of such 
original work by an advocate will be highly appreci- 
ated by the court, and may most appropriately be 
spread out at length in his points. 
its most fitting place. 


This is, in faet, 
It is exceedingly difficult to 
bring out the fine distinctions between cases in an 
The judges, even if they catch the 
full foree of the counsel’s discriminations, must rely 
upon his statements of what the cases which he dis- 
tinguishes actually hold. 


oral argument, 


These they would always 
wish to verify by personal examination of the books, 
and when so engaged a brief that fully states the rea 
sons for the distinctions claimed is a most powerful 
aid.” 

Judge Coxe assigns as the principal explanation 
of prolixity the general use of stenographers and 
typewriters, and advocates a the more 
Undoubtedly the 
modern method of composition aggravates the abuse. 
It is believed, however, that one who has accustomed 
himself to dictation with subsequent revision of his 


return to 
primitive custom of writing briefs. 


work can be just as succinct as if he performed the 
original manual labor. The use of the stenographer 
and typewriter prevails in business correspondence, 
but letters of this kind are not characterized by ver- 
biage or prolixity. Indeed, epistolary effusions of all 
classes are far less lengthly and ornate than they 
were in the days of our ancestors. Even with per- 
sons not especially skilled, dictated redundancies can 
be revised out of a manuscript before it goes to the 
copyist or the printer. Which is the better method 
of composition must depend on the individual and his 
training and habits. While dictation has its draw- 
backs, it certainly saves time and avoids drudgery, 
and we believe that it may be practiced without the 
evil results of which Judge Coxe complains and which 
undoubtedly do often flow from it. 

In our view, prolixity in briefs arises primarily 
from one of two subjective causes: There is one 
class of persons who aggressively tend toward self- 
assertion. If they are present at any kind of a 


meeting they will seize occasion to make unnecessary 
motions or cumulative remarks merely for the sake 


of being seen and heard, When a man of that kind 
prepares a brief, the temptation to express himself 
on every possible phase will lead to the production 
of a treatise, in which the particular point of the ease 
is submerged in a sea of platitude. 

Of a different and opposite type is the hyper-con- 
scientious man, He, of course, eannot premise with 
certainty on just what point the decision will turn, 
and feels constrained to do his whole duty to his 
client. Under abnormal conscientious stress he also 
may write a treatise in which the particular point 





is just as hopelessly lost in a haystack of verbiage 
and ungermane authority. 

The only effectual corrective of prolixity in brief- 
making will be constant protests from the bench, such 
as the present one from Judge Coxe, and a realiza- 
tion by the bar that irrelevant and rambling briefs 
will not be read——N. Y. Law Journal. 





| 
Literary Notes. 


Harriet T. 
Dunes,” 


“Janet of the 
a romance of the Long Island coast, just 
published by Little, New York 
woman by birth, and at present lives on Long Island. 


Comstock, author of 


sgrown & Co., is a 
She has been writing for about ten years, her previ- 
and “ The 
historical  ro- 
of the 
is Mrs. Comstock’s first modern novel, a 


’ 


nis books ineluding “ Tower or Throne’ 


Queen’s two admirable 


mances of the days of Elizabeth. 


Hostage,” 
“* Janet 
Dunes ” 
story that in construction and human interest sur- 
passes anything she has hitherto written. The scene 
is laid on the dunes of Long Island, in and around 
the summer homes of a colony of artists. The novel 
has a special interest in calling attention to the much 
neglected Life Saving Service. : 


There are socialists and socialists, and the differ- 
Mr. 
Graham Brooks, in the current Chautauquan, tells 


ences among them are often amusing. John 
an amusing story of two of them who are just now 
their 
* precipitate 


prominent by reason of published 
One of Mr. 
Brooks relates, once signed his name in the visitor’s 
book of a 


Jack London.” In 


recently 
books. our socialists,” 
3oston club, “ Yours for the Revolution, 
the 


who straightway followed with his signature, “ There 


club was another socialist 


ain’t going to be no revolution, H. G. Wells.” 


Mr. 


certain circles one of the most dangerous of socio- 


H. G. Wells is in a way to being declared in 
logical teachers. It is perhaps more than ‘a coinci- 
dence that two professors of sociology, each holding 
a prominent position in one of our big universities, 
has spoken of “ New Worlds for Old” in terms that 
are strikingly similar. One of them says, “It is the 
wisest and sanest championship of extensive social 
Mr. Wells 
has performed an intellectual feat of real distinction, 


reconstruction that I have ever met with. 


and T have no doubt many will regard his book as 
‘dangerously ’ persuasive.” The other says, “T find 
Mr. Wells’s book one of the most interesting presen- 
tations of socialism T have ever read. I feel like say- 
ine to Mr. Wells, ‘ Almost thou persuadest me to be 


os 


a socialist. 


Jack London is not precisely an academic writer, 
but the significance of his socialistic story, “ The 
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Iron Heel,” has not been overlooked in the colleges. 
In one of the great universities every member of a 
big class in sociology has been required to write a 
eritique of the book stating the grounds of the 
student’s agreement or disagreement with London’s 
idea, and a university professor who is one of the 
most noted sociologists in America, has declared that 
London’s analysis of the social situation is essen- 
tially scientific. 


Frank Danby’s new novel, “ The Heart of a Child,” 
bids fair to revive a controversy that raged vigor- 
ously a few years ago with regard to the morals of 
the women of the stage. In this case the controversy 
actually commenced before the book was written, for 
the author has recorded that it is the outcome of a 
discussion late 
and other musical 
It was their intention to write together 


between her and 
Owen Hall, author of “ Florodora ’ 


comedies. 


her brother, the 


’ 


the life of a typical London * Gaiety Girl” who mar- 
Mr. 
Hall held that such a girl, even though she kept her 


ries a peer and is taken up by smart society. 


head through her stage career, would inevitably sue- 
cumb to the greater temptations of fashionable life. 
Mrs. Frankau, on the other hand, insisted that no 
general rule could be laid down; that here, as every- 
where, individual character and temperament would 
tell. “The Heart of a Child” is the result of her 
conviction. 





$0: 
Among the Late Decisions. 


The payment of dividends by a corporation to its 
stockholders to such an extent as to render it insolv- 
ent after it incurs an indebtedness, although in ac- 
cordance with a resolution passed prior to that time, 
is held, in Montgomery v. Whitehead (Colo.), 11 L. 
R. A. (N. 8S.) 230, to render the stockholders receiv- 
ing them liable to a creditor of the corporation’s 
creditor, who recovers a judgment in garnishment 
proceedings against the corporation instituted after 
such payment, since his rights are held to relate back 
to the inception of those of his debtor. 


One lending money to a bank within the limit 
which the bank has charter authority to borrow, 
without knowledge or reason to know of other loans 
the aggregate of which exceeds the limit, is held, in 
Citizens’ Bank v. Weakley (Ky.), 11 L. R. A. (N. 8.) 
598, not to be affected by the charter limitation. 


The discharge of a jury in a criminal case after 
they have deliberated for two hours and have re- 
ported that they cannot agree is held, in State v. 
Harris (La.), 11 L. R. A. (N. 8S.) 178, not to sup- 
port a plea of former jeopardy interposed on a subse- 
quent trial, unless the court in discharging the jury 
manifestly abused its discretion. 





Damages for mental suffering caused by failure to 
deliver an answer announcing the improvement of a 
sick relative, in response to a message seeking infor. 
mation concerning him, are held, in Western U, T, 
Co. v. Hollingsworth (Ark.), 11 L. R. A. (N. 8) 
497, to be recoverable under a statute allowing dam. 
ages for mental suffering caused by failure to deliver 
telegrams. 


To permit a recovery of more than nominal dam- 
ages by collateral kindred for the negligent killing 
of their relative, it is held, in Rhoads vy. Chicago & 
A. R. Co. (Ill.), 11 L. R. A. (N. 8.) 623, that they 
must show that they suffered pecuniary loss thereby, 

A settlement by the sole heir at law of a claim for 
damages for the suffering of one killed through 
another’s negligence is held, in McKeigue v. Chicago 
& N. W. R. Co. (Wis.), 11 L. R. A. (N. 8S.) 148, to 
be binding upon of 
estate subsequently appointed, who does not need the 


an administrator decedent’s 
assets in the administration of the estate, but will 


distribute any recovery by him to such heir. 


Louisiana 
Landry v. American Creosote Works (La.), 11 L. R. 
A. (XN... 8.) 


action to recover damages for the alleged negligent 


In a father and mother are held, in 


387, to have no right to maintain an 


killing of their natural child who has not been legiti- 
mated by them by a notarial act of acknowledgment. 


A deed absolute to secure a debt is held, in Flynn 
v. Holmes (Mich.), 11 L. R. A. (N. 8.) 209, not to 
transfer the legal title from the grantor; and it is 
therefore held that the title may be levied on under 
execution against him. 


Community property which is not brought before 
the court in a divorcee proceeding is held, in Ambrose 
(Wash.), 11 L. R. A. (N. 8S.) 103, to be 


held by the parties, after the decree, as tenants in 


v. Moore 


common, 


The right to maintain an action in the courts of 
one State for acerued instalments of alimony under 
a decree of divorce rendered in another State is 
denied in Hunt v. Monroe (Utah), 11 L. R. A. (N. 
S.) 249, where no sum has been fixed as presently 
due, and the decree is liable to modification by tie 
court rendering it, upon application of either party 
at any time, for good cause shown. 


The jurisdiction of a county board of drain com- 
missioners to order the construction of a drainage 
ditch, acquired, in conformity with statute, by the 
filing of a petition therefor, signed by the requisite 
number of freeholders, is held, in Sim v. Rosholt (N. 
D.), 11 L. R. A. (N. 8S.) 372, not to be divested by 
the action of the petitioners in withdrawing their 
names from the petition after the board has taken 





action thereunder. 
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